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ONTARIO    LAW   REFORM   COMMISSION 


PARLIAMENT   BUILDINGS 
TORONTO  2 


To  The  Honourable  A.  A.  Wishart,  Q.C., 

Minister  of  Justice  and 
Attorney  General  for  Ontario. 


Dear  Mr.  Attorney: 

Pursuant  to  the  provisions  of  section  2  (1)  (d)  of  The  Ontario  Law 
Reform  Commission  Act,  1964,  the  Commission  was  asked  to  consider 
and  report  on  the  basis  for  compensation  on  expropriation  under  The 
Expropriation  Procedures  Act,  1962-63.  This  report  therefore  is  limited 
to  a  study  of  the  basis  for  assessing  compensation  and  touches  on  matters 
of  procedure  on  expropriation  only  to  the  extent  that  they  directly 
affect  the  amount  of  compensation  payable.  The  broader  aspects  of 
procedure  are  at  present  being  considered  by  the  Royal  Commission  on 
Civil  Rights  and  will  be  dealt  with  in  its  report. 

The  Expropriation  Procedures  Act,  1962-63  was  enacted  by  the 
Ontario  legislature  following  its  receipt  of  the  final  Report  of  the  Select 
Committee  on  Land  Expropriation,  1962.  In  that  Report,  the  Com- 
mittee stated  as  follows: 

Many  submissions  suggested  the  abolition  of  the  general  provision 
which  authorizes  the  payment  of  due  compensation,  and  suggested 
that  a  special  codified  law  be  provided  prescribing  the  various 
items  for  which  compensation  might  be  payable.  Other  submissions 
criticized  this  type  of  provision  since  it  would  nullify  the  guidance 
which  has  been  provided  by  jurisprudence  through  to  the  Supreme 
Court  of  Canada,  and  there  were  many  representations  indicating 
the  value  of  retaining  the  existing  court  decisions  which,  in  the 
minds  of  many,  define  with  some  degree  of  accuracy  those  things 
for  which  a  property  owner  may  be  properly  compensated  ...    It  was 
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also  pointed  out  to  the  Committee  that  the  specific  enumeration 
of  the  various  items  of  damage  might  lead  to  a  more  restrictive 
interpretation  which  would  ultimately  be  to  the  prejudice  of  the 
property  owner  rather  than  his  benefit. 

The  Select  Committee  rejected  the  principle  of  codification  and 
enumeration  of  items  of  damage  as  a  basis  for  compensation  in  favour 
of  a  succinct  legislative  mandate  that  "due  compensation"  be  paid. 
This  recommendation  was  implemented  by  the  legislature  in  enacting 
subsection  (1)  of  section  6  of  The  Expropriation  Procedures  Act,  1962-63 
which  reads  as  follows: 

6. — (1)  Where  land  is  expropriated  or  is  injuriously  affected  by 
an  expropriating  authority  in  the  exercise  of  its  statutory  powers, 
the  expropriating  authority  shall  make  due  compensation  to  the 
owner  of  the  land  for  the  land  expropriated  or  for  any  damage 
necessarily  resulting  from  the  exercise  of  such  powers,  as  the  case 
may  be,  beyond  any  advantage  that  he  may  derive  from  any  work 
for  which  the  land  was  expropriated  or  injuriously  affected. 

Under  the  present  law,  therefore,  the  elements  of  "due  compensa- 
tion" and  "damage  necessarily  resulting  from  the  exercise  of  [the  stat- 
utory] powers"  are  to  be  ascertained  by  reference  to  the  principles  laid 
down  by  judicial  decision  in  individual  cases.  Our  task  has  been  to  estab- 
lish whether  this  method  of  fixing  compensation  has  proven  satisfactory 
over  the  wide  range  of  the  exercise  of  expropriatory  powers  and,  if  not, 
what  recommendations  we  would  make  for  improvement. 

The  Commission  engaged  Professor  Michael  M.  Dennis,  of  the 
Osgoode  Hall  Law  School,  to  do  a  comparative  study  of  provincial  and 
federal  legislation  of  Canada  and  that  of  other  jurisdictions  of  the 
British  Commonwealth  and  the  United  States.  In  addition  to  his  main 
study,  Professor  Dennis  conducted  a  survey  of  the  relocation  difficulties 
encountered  and  the  compensation  paid  to  the  owners  of  property  in  the 
expropriation  for  the  urban  redevelopment  of  Don  Mount  Village  in 
Metropolitan  Toronto.  The  Commission  wishes  to  record  its  gratitude 
to  Professor  Dennis  for  his  most  valuable  assistance  in  all  phases  of  the 
research  project. 

In  addition,  the  Commission  invited  and  received  written  briefs 
from  departments  of  government,  government  commissions,  municipal 
institutions,  private  boards  and  associations,  the  Canadian  Bar  Associa- 
tion, county  and  district  law  associations,  as  well  as  from  private  individ- 
uals. A  list  of  those  from  whom  written  briefs  were  received  will  be 
found  in  Appendix  A  of  this  report. 

The  Commission  also  published  a  notice  in  the  Ontario  Reports 
and  newspapers  having  wide  circulation  throughout  the  province, 
inviting  members  of  the  public,  municipalities,  corporations,  boards, 
commissions  and  departments  of  government  and  other  interested 
parties  to  make  submissions  at  public  hearings.     These  hearings  were 


held  at  the  Parliament  Buildings,  Toronto,  on  Monday  and  Tuesday, 
September  26  and  27,  1966.  A  list  of  those  who  made  submissions  will 
also  be  found  in  Appendix  A.  To  all  who  made  submissions  the  Com- 
mission expresses  its  gratitude. 


CHAPTER  I 

THE  POLICY  CONSIDERATIONS 

The  purpose  of  our  research  has  been  to  examine  the  law  establish- 
ing the  principles  which  govern  the  amount  of  compensation  to  be  paid 
on  expropriation,  to  expose  its  deficiencies,  and  to  determine  what 
changes  in  the  basis  for  compensation  are  necessary  or  desirable.  To 
this  end  we  have  canvassed  the  statutes  and  judicial  decisions  in  Canada, 
the  United  States,  and  the  United  Kingdom  so  that  we  might  have 
a  firm  foundation  in  comparative  jurisprudence  for  our  deliberations 
and  conclusions.  The  striking  changes  which  are  taking  place  in  the 
social  and  economic  structure  of  Canadian  society  have  had  their 
counterparts  in  other  jurisdictions.  The  more  frequent  resort  to  ex- 
propriation for  increasingly  large  programmes  of  public  works  is  the 
invariable  result  of  progressively  intensive  land  use.  The  proliferation 
of  public  and  quasi-public  bodies  possessing  expropriatory  powers  is 
a  familiar,  although  perhaps  not  essential,  characteristic  of  this  process. 

Although  the  entire  spectrum  of  American  experience  has  not 
proved  too  relevant  for  our  purposes,  it  does  demonstrate  that  in  the 
search  for  more  just  compensation  there  has  been  an  evolution  from 
simple  formulae  to  extensive  codes  enumerating  factors  of  valuation 
and  heads  of  damage  which  are  to  be  taken  into  account  in  arriving  at 
the  compensation.  The  experience  in  England  is  comparable.  The 
English  Acquisition  of  Land  Act,  1919  rejected  the  formula  of  "value 
to  the  owner"  in  favour  of  an  enumeration  of  more  precise  rules  for 
determining  compensation.  These  rules  were  re-enacted  in  The  Land 
Compensation  Act,  1961.  They  set  the  standard  of  market  value  plus 
damages  for  disturbance  in  substitution  for  "value  to  the  owner". 

It  is  appropriate  to  point  out  here  that  throughout  this  report  the 
position  is  taken  that  a  simple  statutory  directive  that  "due  compensa- 
tion" should  be  paid  does  not  work  satisfactorily.  This  has  also  been 
the  experience  in  other  jurisdictions.  With  us  the  ascertainment  of  the 
elements  of  "due  compensation"  has  been  left  to  judicial  determination 
in  individual  cases.  This  has  led  to  the  adoption  and  use  of  formulae 
by  which  it  was  sought  to  include  in  concise  terms  all  the  items  which 
are  properly  compensable.  The  result  has  been  that  the  ingredients  of 
compensation  have  not  been  articulated  clearly.  Lump  sum  awards 
have  obscured  what  items  in  addition  to  the  market  value  of  the  land 
the  owner  might  justly  claim  as  damages  and  conversely  for  what 
items  of  damages  the  expropriating  authority  should  be  expected  to  pay. 
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The  stipulation  by  statute  of  the  relevant  factors  to  be  considered 
in  the  assessment  of  compensation  would  provide  informative  guidelines 
for  negotiation  and  bargaining  in  a  meaningful  way  and  frequently 
would  avoid  the  necessity  for  expropriation.  The  educative  value  of 
such  provisions  is  as  obvious  as  it  is  important.  The  Commission  has 
been  concerned  to  enumerate  those  factors  which  may  fairly  be  taken 
into  account  in  the  generality  of  cases  without  in  any  way  excluding 
those  other  elements  of  damage  which  should  be  considered  in  order 
to  do  justice  in  the  particular  case. 

One  fundamental  principle  which  must  be  kept  in  mind  in  dealing 
with  this  topic  of  law  is  that  no  right  to  compensation  on  expropriation 
is  vested  in  the  subject  unless  it  is  expressly  conferred  by  statute.  The 
quantum  and  quality  of  the  compensation  is  therefore  entirely  dependent 
upon  the  words  of  the  Act.  The  Expropriation  Procedures  Act,  1962-63 
is  based  upon  the  principle  of  "due  compensation"  to  the  owner  for  his 
lands  taken  or  injuriously  affected.  It  is  our  conclusion  that  the  para- 
mount policy  consideration  behind  any  such  principle  must  be  indemnity 
for  loss  suffered.  As  the  Supreme  Court  of  Canada  stated  in  Irving  Oil 
Ltd.  v.  R.,  [1946]  S.C.R.  551: 

.  .  .  the  displaced  owner  should  be  left  as  nearly  as  possible  in  the 
same  position  financially  as  he  was  prior  to  the  taking,  provided 
that  the  damage,  loss  or  expense  for  which  the  compensation  was 
claimed  was  directly  attributable  to  the  taking  of  the  lands. 

This  concept  of  indemnity  is  implicit  in  the  acceptance  of  value  to  the 
owner  as  the  standard  of  compensation  in  this  country. 

While  we  urge  that  the  owner  should  receive  full  indemnity  for  his 
loss,  however,  we  are  in  no  case  suggesting  that  he  should  receive  more 
than  that  amount.  He  should  not  reap  a  windfall,  nor  should  he  recover 
for  losses  which  are  highly  speculative  or  uncertain.  The  public  purse 
is  also  to  be  protected,  and  we  are  convinced  that  if  excessive  compensa- 
tion were  paid  the  cost  of  public  works  might  well  increase  to  such  an 
extent  that  further  projects  would  be  curtailed  because  of  insufficient 
funds. 

Another  conclusion  to  which  we  have  come  is  that,  although  fairness 
to  both  the  expropriating  authority  and  the  expropriated  owner  must 
be  maintained,  the  interests  of  the  authority  should  in  no  case  prevail 
over  those  of  the  owner.  Two  arguments  require  the  assumption  of 
this  position.  First,  the  government  whose  agent  is  carrying  out  the 
expropriation  for  public  purposes  represents  not  only  the  general  public, 
but  also  the  individual  whose  land  is  taken.  It  is  his  servant  too  and 
must  endeavour  to  protect  his  interests  as  well  as  it  can.  Second, 
there  is  a  great  inequality  of  bargaining  position  resulting  from  the  vast 
difference  between  the  resources  of  the  government  and  those  of  the 
private  citizen.  Although  we  feel  that  there  is  room  for  bargaining  and 
negotiation,  since  bargains  openly  arrived  at  tend  to  be  more  acceptable 
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to  all  parties,  yet  the  threat  of  unilateral  action  in  the  form  of  expropria- 
tion tends  to  make  the  process  unequal.  In  the  light  of  these  factors 
we  believe  that  the  system  of  assessing  compensation  must  be  weighted 
to  some  extent  in  favour  of  the  individual. 

From  its  examination  of  the  development  of  the  Canadian  law, 
the  Commission  has  formed  the  opinion  that  some  of  the  difficulties 
with  assessing  compensation  flow  from  a  failure  to  appreciate  that  the 
true  basis  for  it  is  not  to  be  found  in  an  imaginary  haggling  over  the 
price  to  be  paid  for  land  in  a  deal  between  two  private  individuals, 
not  the  negotiation  of  a  normal  bargain  in  the  market  place,  but  in  the 
fulfilment  by  the  state  of  its  obligation  to  repair  the  injury  caused 
to  particular  individuals  for  the  public  good,  and  to  minimize  the  loss, 
inconvenience,  and  disturbance  to  the  life  of  its  citizens  to  as  great 
an  extent  as  is  possible.  The  fiction  that  the  state  is  merely  buying 
the  private  individual's  land,  clearly  seen  in  the  English  phrase  "com- 
pulsory purchase",  pervades  the  law  of  compensation  and  obscures 
many  of  the  policy  decisions  which  have  to  be  made.  Compensation 
should  consist  not  of  this  illusory  agreed  price  but  the  indemnification 
to  which  the  owner  would  be  entitled  were  his  land  taken  unlawfully 
by  a  private  individual. 

Another  very  important  consideration  is  that  all  governmental 
activity,  whether  on  a  provincial  or  local  level,  should  aim  to  retain 
the  confidence  of  its  citizens  and  their  respect  for  its  fairness.  The 
position  of  quasi-public  bodies  acting  under  government  authority  is  no 
different  in  principle.  To  this  end,  legislative  enactments  which  do  not 
provide  equitable  compensation  should  be  amended,  and,  moreover, 
the  public  should  be  informed  of  its  rights.  This  could  be  achieved 
by  clearly  setting  out  in  the  statute  the  various  elements  composing 
the  compensation  to  which  they  are  entitled,  or  by  some  general  pro- 
gramme aimed  at  informing  the  public  of  the  meaning  of  the  statute. 
It  might  be  required,  for  example,  that  a  pamphlet  prepared  by  the 
Attorney  General's  Department,  setting  out  both  the  procedural  and 
substantive  questions  which  may  arise,  should  be  sent  out  with  every 
Notice  of  Expropriation. 

Every  attempt,  moreover,  should  be  made  to  cause  a  minimum 
of  disturbance  in  the  life  of  the  citizen.  Compensation  should  be  such 
as  to  allow  him  to  return  his  life  to  an  even  keel.  Not  only  should  he  be 
provided  with  the  monetary  worth  of  his  loss,  but  the  government 
should  endeavour  to  provide  for  a  smooth  transition,  by  way  of  reloca- 
tion assistance  both  financial  and  otherwise. 

The  disturbance  of  the  citizen's  life  will  be  lessened  if  the  definition 
of  compensation  is  sufficiently  comprehensive  and  clear  to  promote 
settlements  which  satisfy  both  sides.  The  virtue  of  such  settlements 
is  that  they  prevent  delays  and  antagonism  of  the  owner,  and  at  the  same 
time  expedite  the  carrying  out  of  public  projects.  One  of  the  greatest 
complaints  about  the  present  basis  for  compensation  is  that  it  is  felt 
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to  rest  on  a  subjective  test  which  is  highly  uncertain  and  that  often 
one  must  go  to  arbitration  or  to  court  to  determine  what  the  value  to 
the  owner  is. 

Any  amendment  to  the  statute  should  be  worded  in  such  a  way 
that  it  is  regarded  not  only  by  the  citizen  as  a  declaratory  and  definitive 
statement  of  his  rights  to  compensation  but  also  by  the  various  authorities 
as  a  statutory  direction  as  to  the  methods  by  which  they  must  proceed. 
At  present  there  is  a  great  variety  in  the  methods  and  approaches 
employed  by  the  various  expropriating  bodies.  To  a  certain  extent 
this  merely  reflects  the  variations  in  appraisal  techniques.  But  in  many 
cases  different  views  are  taken  as  to  the  particular  items  of  loss  which 
are  or  are  not  compensable.  If  possible,  the  statute  should  be  sufficiently 
detailed  to  provide  fairly  definite  general  guidelines,  so  that  a  claimant 
would  not  receive  different  treatment  depending  on  which  authority 
takes  his  property.  Equality  of  treatment  of  claimants  by  the  various 
expropriating  authorities  is  a  desirable  policy. 

Although  the  implementation  of  some  of  these  policy  considerations 
would  seem  to  require  a  breakdown  of  "due  compensation"  into  its 
various  component  parts,  every  effort  should  be  made  to  retain  flexibility. 
If  flexibility  is  to  be  reduced,  care  must  be  taken  to  see  that  elements 
which  have  hitherto  been  disguised  are  covered  under  whatever  alter- 
native is  chosen. 

Recommendation 

The  Commission  recommends  that  it  be  clearly  established  by 
legislative  enactment  that  the  basic  principle  to  be  applied  in  fixing 
compensation  is  indemnification  for  losses  resulting  from  the  expro- 
priation. 

CHAPTER  II 

THE  BASIC  FORMULA  FOR  COMPENSATION 

The  development  and  use  of  the  formula  "value  to  the  owner"  as 
a  basis  for  assessing  compensation  may  fairly  be  described  as  the  evolution 
and  failure  of  a  principle  of  general  application.  Because  the  early 
statutes  spoke  of  compensation  to  be  awarded  in  terms  of  the  value  of 
the  land  taken  and  damages  for  injurious  affection  to  the  land  retained 
by  the  owner,  without  any  attempt  at  definition  of  "value  of  the  land", 
the  courts  in  applying  this  test  have  had  the  burden  of  establishing 
which  elements  should  be  considered  in  arriving  at  such  value  and  which 
should  be  ignored.  Originally,  value  was  treated  as  the  price  which 
the  land  would  have  brought  in  the  market  if  put  up  for  sale.  Gradually 
it  was  recognized  that  recovery  for  business  disturbance  and  for  loss  of 
goodwill  should  be  permitted,  and  the  statutes  were  to  be  read  as  if  a 
provision  for  such  recovery  was  included  in  express  terms.  As  late  as 
1925,  however,  the  Ontario  Court  of  Appeal  held  that  The  Municipal 
Act  provided  no  grounds  for  a  claim  for  business  disturbance  or  loss  of 
profits  suffered  by  an  owner  on  an  expropriation. 
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In  contrast  the  Exchequer  Court  of  Canada  from  early  times  in 
the  application  of  federal  statutes  had  established  the  practice  of  making 
awards  covering  loss  of  profits  and  loss  of  goodwill.  In  some  of  these 
cases  such  losses  were  considered  to  be  part  of  the  value  of  the  land  taken 
whilst  in  others  the  owner  was  held  to  have  a  separate  right  to  damages. 

The  genesis  of  the  formulation  of  the  subjective  test  of  "value  to 
the  owner"  is  found  in  a  decision  of  the  House  of  Lords,  I.R.C.  v.  Glasgow 
and  South  Western  Rlwy.  Co.  (1887),  12  App.  Cas.  315.  That  case 
dealt  with  the  question  whether  an  impost  in  the  nature  of  a  land 
transfer  tax  was  payable  on  all  or  only  part  of  compensation  awarded 
on  an  expropriation.  The  resolution  of  the  question  depended  on  the 
meaning  to  be  given  to  the  words  of  the  statute  'Value  of  the  land", 
and  in  ascribing  meaning  to  the  term  the  court  formulated  the  "value 
to  the  owner"  test.  Lord  Halsbury  stated  his  views  in  the  following 
words : 

In  treating  of  [value  of  the  land],  the  value  under  the  circumstances 
to  the  person  who  is  compelled  to  sell  may  be  naturally  and  properly 
and  justly  taken  into  account;  and  when  such  phrases  as  'damages 
for  loss  of  business'  or  'compensation  for  the  goodwill'  taken  from 
the  person  are  used  in  a  loose  and  general  sense,  they  are  not  in- 
accurate for  the  purpose  of  giving  verbal  expression  to  what  every- 
body understands  as  a  matter  of  business;  but  in  strictness  the 
thing  which  is  to  be  ascertained  is  the  price  to  be  paid  for  the 
land  —  that  land  with  all  the  potentialities  of  it,  with  all  the  actual 
use  by  the  person  who  owns  it,  is  to  be  considered  by  those  who 
assess  the  compensation. 

In  subsequent  cases  Lord  Halsbury's  approach  was  employed  and 
gradually  refined.  In  1914,  Lord  Moulton  in  Pastoral  Finance  Associa- 
tion v.  The  Minister,  [1914]  A.C.  1083,  stated  that  value  consisted  of 
"that  which  a  prudent  man  in  the  position  of  the  owner  would  have 
been  willing  to  give  for  the  land  sooner  than  fail  to  obtain  it."  Up  to 
this  time  awards  had  been  for  market  value  plus  loss  of  profits  or  good- 
will. Here,  for  the  first  time,  compensation  was  viewed  as  a  sum 
which  the  owner  would  pay  to  obtain  the  land,  which  sum  included 
some,  but  not  all,  of  the  profits  which  the  owner  expected  to  make  as 
a  result  of  his  ownership  of  the  land  and  the  business  operated  thereon. 

The  decision  in  the  Pastoral  case  was  the  precursor  of  a  series  of 
Canadian  cases,  exemplified  by  Schooley  v.  Lake  Erie  and  N.  Rlwy. 
(1915-16),  53  S.C.R.  426;  Lake  Erie  and  N.  Rlwy.  v.  Brantford  Golf 
Club  (1917),  32  D.L.R.  219;  Powell  v.  Toronto  (1925),  56  O.L.R.  541; 
and  F.D.C.  v.  Dagenais,  [1935]  Ex.  C.R.  35,  in  which  a  difference  appear- 
ed in  the  treatment  of  cases  under  the  federal  and  the  Ontario  statutes. 
The  general  rule  under  the  provincial  Acts  appeared  to  be  that  damages 
for  business  disturbance  or  loss  of  profits  were  not  to  be  taken  into 
account.  Under  the  federal  Acts  the  damages  were  sometimes  considered 
to  be  a  part  of  the  value  of  the  land  taken  and  sometimes  treated  as 
a  separate  head  of  compensation. 
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During  the  decade  following  1940  an  attempt  was  made  to  restrict 
the  meaning  of  value  to  the  market  value  of  the  land  taken.  It  was 
reasoned  that  there  is  no  special  value  in  land  over  what  a  willing 
purchaser  would  be  willing  to  pay,  or  a  willing  vendor  might  reasonably 
expect  to  obtain;  that  the  Exchequer  Court  Act  requires  only  an  estimate 
of  the  value  of  the  land,  not  of  value  plus  damages;  and  that,  in  some 
cases,  claims  for  disturbance  would  be  so  great  that  it  would  be  incon- 
ceivable that  a  prudent  purchaser  would  pay  them  in  addition  to  the 
value  of  the  land. 

The  matter  was  put  to  rest  by  three  cases  in  the  Supreme  Court 
of  Canada:  Irving  Oil  Ltd.  v.  The  King,  [1946]  S.C.R.  551;  Diggon- 
Hibben  Ltd.  v.  The  King,  [1949]  S.C.R.  712;  and  Woods  Manufacturing 
Ltd.  v.  The  King,  [1951]  S.C.R.  504.  In  the  Irving  Oil  and  Diggon- 
Hibben  cases  the  current  "value  to  the  owner"  test  is  explicitly  set  out. 
In  the  words  of  Rand,  J.  in  Diggon-Hibben  it  is  stated  as  follows: 

The  owner  at  the  moment  of  expropriation  is  to  be  deemed  as 
without  title,  but  all  else  remaining  the  same,  and  the  question  is 
what  would  he,  as  a  prudent  man,  at  that  moment,  pay  for  the 
property  rather  than  be  ejected  from  it. 

These  cases,  moreover,  appear  to  say  that  the  proper  procedure  is  to  fix 
the  market  value  of  the  land,  fix  the  amount  of  any  specific  items  of 
loss,  and  then  add  these  two  together  to  arrive  at  the  total  amount  of 
compensation.  This  dichotomy  facilitates  a  proper  appraisal  of  the 
market  value  of  the  land  since  it  eliminates  those  extraneous  factors 
which  otherwise  tend  to  complicate  and  obscure  the  process  of  evalua- 
tion. At  the  same  time  it  invites  an  identification  and  clarification 
of  those  specific  items  of  loss  to  the  owner  which  are  now  normally 
referred  to  as  "disturbance"  damages.  Since  this  in  any  event  appears 
to  be  a  proper  rationalization  of  the  processes  of  assessing  total  com- 
pensation, it  is  submitted  that  there  is  much  to  be  gained  in  formulating 
the  test  in  those  terms  rather  than  in  such  deceptive  and  general  terms 
as  "value  to  the  owner". 

The  Woods  case,  itself,  has  introduced  a  high  degree  of  uncertainty 
as  to  the  application  of  the  "value  to  the  owner"  test.  In  Woods  it  was 
held  that  it  is  proper  to  make  a  lump  sum  award  after  considering  all 
the  factors.  The  various  elements  need  not  be  itemized.  The  Court 
was  faced  with  a  claim  for  loss  by  way  of  business  disturbance  and  for 
compensation  for  special  value  to  the  owner.  Kerwin,  C.J.,  while 
purporting  to  apply  Rand,  J.'s  test,  held  that  all  the  damages  should 
be  included  in  the  award  plus  something  for  special  value.  He  then 
made  a  lump  sum  estimate,  including  a  percentage  for  forcible  taking, 
without  explaining  how  he  arrived  at  the  particular  figure. 

In  Diggon-Hibben,  Rand,  J.  had  been  faced  with  a  claim  for  damages 
and  market  value.  His  test  was  a  rationalization  of  an  award  of  dam- 
ages which  were  not  provided  for  by  statute.     As  his  lordship  said, 
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it  is  irrelevant  whether  they  are  awarded  as  part  of  the  value  of  the 
land  or  under  an  independent  claim:  they  must  be  covered  completely 
in  the  award  or  the  owner  will  not  be  indemnified.  Faced  in  the  Woods 
case  with  a  claim  for  special  value  as  distinct  from  a  claim  for  damages, 
however,  the  Court  fell  back  on  the  imaginary  bargain  concept.  What 
would  the  owner  pay  for  his  land  sooner  than  lose  it?  This  is  the 
source  of  the  considerable  doubt  as  to  the  meaning  and  application  of 
the  current  standard.  The  owner  is  entitled  to  full  indemnity  for  loss, 
but  when  special  value  is  claimed  a  seemingly  very  subjective  test  is 
applied  (despite  the  words  "a  prudent  man")  and  a  mere  guess  is  made 
as  to  special  value. 

In  1962,  in  Re  Samuel,  Son  &  Co.  Ltd.  and  Municipality  of  Metro. 
Toronto,  [1962]  O.R.  463,  and  Re  N orris  and  City  of  Kitchener,  [1962] 
O.R.  490,  the  Ontario  Court  of  Appeal  reconsidered  the  question  of 
compensation  for  business  disturbance  and,  reversing  itself,  allowed 
compensation.  The  treatment  under  Ontario  statutes  therefore  appears 
now  to  be  the  same  as  that  given  to  federal  Acts.  The  claimant  is  entitled 
to  "value  to  the  owner"  consisting  of  market  value,  damages  for  disturb- 
ance, plus  any  special  value,  arrived  at  in  a  lump  sum,  without  necessarily 
attributing  specific  figures  to  each  item  of  loss. 

This  rationalization  of  the  cases  consumes  both  time  and  effort. 
The  average  competent  solicitor  without  a  great  deal  of  time,  confused 
by  conflicting  statements  and  decisions,  and  confounded  by  the  sub- 
sequent application  of  the  Diggon-Hibben  test,  appears  to  believe  that 
the  test  is  a  purely  subjective  one,  superimposed  on  various  objective 
factors.  Some  fresh  legislative  statement  of  the  meaning  of  com- 
pensation is  necessary  to  clarify  the  situation. 

The  Commission  believes  that  much  of  the  confusion  and  uncer- 
tainty in  this  area  could  be  dispelled  if  the  statute  were  changed  to  pro- 
vide a  statement  of  the  elements  which  compose  compensation.  One 
method  would  be  to  commence  with  a  general  statement  that  the  owner 
is  entitled  to  full  indemnification  for  all  monetary  loss  caused  by  the 
expropriation,  followed  by  a  definition  of  compensation  that  includes 
the  market  value  for  the  land  taken  and  damages  for  disturbance. 

The  test  which  we  propose,  viz.  market  value  plus  damages,  has 
been  tried  in  other  jurisdictions  and  has  proved  to  be  sufficiently  precise 
without  sacrificing  that  flexibility  which  is  required  to  accommodate 
individual  cases  and  new  situations.  It  was  adopted  in  England  under 
the  Acquisition  of  Land  (Assessment  of  Compensation)  Act,  1919.  A  brief 
review  of  the  application  of  that  standard  in  the  decisions  of  the  English 
courts  and  of  their  Lands  Tribunal  is  useful  to  demonstrate  the  manner 
in  which  such  a  statutory  definition  of  compensation  does  work.  Our 
study  of  the  English  system  reveals  a  significant  body  of  general  prin- 
ciples and  rules  which  would  be  most  useful  when  applied  by  way  of 
analogy  to  an  Ontario  statute  drafted  in  similar  terms. 
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The  standard  adopted  in  awarding  damages  for  disturbances  has 
been  set  out  recently  by  the  English  Court  of  Appeal  in  London  County 
Council  v.  Tobin,  [1959]  1  All  E.R.  649,  in  the  following  terms: 

All  loss  sustained  by  a  dispossessed  owner  which  flows  from  a  com- 
pulsory acquisition  may  be  regarded  as  the  subject  of  compensation 
for  disturbance  provided,  first,  it  is  not  too  remote  and  secondly 
that  it  is  the  natural  and  reasonable  consequence  of  the  disposses- 
sion of  the  owner. 

The  application  of  these  criteria  of  remoteness  and  causation 
permits  limitations  on  recovery  where  it  is  felt  losses  do  not  flow  directly 
from  the  taking;  for  example,  expenditures  which  leave  the  claimant 
with  a  better  and  more  productive  plant.  Conversely,  they  do  allow 
compensation  to  be  paid  for  total  extinguishment  where  it  is  impossible 
to  re-establish  the  business,  and,  where  there  is  a  temporary  dislocation, 
disturbance  damages  have  been  paid  for  loss  of  particular  contracts. 

The  bulk  of  the  reported  decisions  involve  payment  of  compensa- 
tion for  permanent  injury  to  a  business.  They  establish  that  where 
an  owner  is  required  to  move  his  business  to  other  premises  the  loss, 
for  which  he  is  entitled  to  be  compensated,  is  measured  by  taking  the 
difference  between  the  value  of  the  goodwill  at  the  old  premises  and  that 
at  the  new  premises.  To  the  extent  that  any  increase  in  the  worth  of 
the  new  premises  reflects  increased  capital  investment  it  should  be 
disregarded  in  computing  the  owner's  loss. 

An  alternative  method  sometimes  used  to  evaluate  the  loss  suffered 
is  to  capitalize  the  increased  expenses  necessary  to  conduct  the  business 
at  the  new  location.  Thus,  in  one  case,  increased  transportation, 
labour  and  management  costs  were  held  to  constitute  the  injury  to  the 
business.  But  against  such  increased  expenses  there  should  be  set  off 
the  greater  efficiency,  attraction  and  life  of  the  new  premises. 

Assuming  disturbance  to  be  compensable  on  the  basis  of  loss  of 
goodwill,  the  market  value  of  saleable  goodwill  is  commonly  measured 
by  taking  the  average  annual  profits  of  the  business  and  multiplying 
them  by  a  number  of  years'  purchase,  usually  between  two  and  five. 
According  to  Leach,  in  his  book,  Disturbance  on  Compulsory  Purchase, 
at  page  44,  the  number  of  years'  purchase  depends  on,  inter  alia: 

.  .  .  whether  there  is  much  or  little  competition,  whether  the  business 
is  one  which  can  be  quickly  built  up  and  has  constantly  changing 
customers  or  whether  it  is  one  slowly  built  up  and  with  long-standing 
customers,  the  class  of  business  and  customer,  whether  the  business 
requires  unusual  experience  or  an  unusual  amount  of  capital,  the 
ratio  of  profit  to  turnover,  whether  the  business  has  a  long  history 
of  stable  profits  or  is  subject  to  heavy  fluctuations  of  fortune  or 
has  not  been  long  established  .  .  . 
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It  is  clear  from  the  English  experience  that  the  provision  for  "disturb- 
ance" damages  not  only  facilitates  valuation  by  the  elimination  of 
"guestimates"  but  establishes  a  broader  base  for  compensation  which 
covers  all  items  of  loss  which  reason  and  justice  dictate.  It  has  been 
said,  with  approbation,  that  provided  the  damages  claimed  are  reason- 
able, the  English  courts  will  authorize  awards  that  include  "disturbance" 
damages  for  almost  any  cause  that  can  be  imagined,  ranging  all  the 
way  from  goodwill,  fixtures,  lost  profits,  appraisal  and  legal  fees  and 
agents'  fees  for  renting  temporary  quarters  to  telephone  service  charges, 
expenses  for  T.V.  antennae  re-installations  and  even  expenses  for  new 
curtains  and  new  stationery  with  a  firm's  new  address. 

Equally  important  are  the  provisions  which  allow  compensation 
for  so-called  "planning  blight",  or  the  decline  in  value  that  occurs 
between  the  first  disclosure  of  plans  for  a  project  and  the  time  at  which 
properties  involved  actually  may  be  taken.  In  this  instance  compensa- 
tion will  be  paid  as  of  the  date  of  the  official  notice  of  a  compulsory 
taking.  Such  compensation  will  include  any  losses  attributable  to  the 
public  knowledge  that  the  property  was  likely  to  be  required  for  the 
development  of  a  public  project.  This  provision  has  particular  signifi- 
cance for  Ontario  at  the  present  time  with  respect  to  highway,  urban 
redevelopment  and  conservation  authority  projects. 

Recommendation 

The  Commission  therefore  recommends  that  the  "value  to  the 
owner"  test  be  abandoned  in  favour  of  a  formula  by  which  the  com- 
pensation is  arrived  at  by  the  making  of  separate  assessments  of: 

1.  the  market  value  of  the  interest  expropriated;  and 

2.  the  damages  attributable  to  the  expropriation. 

CHAPTER  III 

VALUATION  OF  INTERESTS 

Compensation  will  be  both  fairer  and  more  realistic,  as  well  as  being 
more  readily  computed,  if  it  is  based  on  the  formula  of  market  value  and 
disturbance  damages.  This  was  the  conclusion  reached  by  the  Com- 
mission in  the  preceding  chapter.  In  valuing  interests  under  this  pro- 
posed formula,  there  are  a  number  of  problems.  These  will  be  discussed 
in  this  chapter  under  the  following  headings: 

A.  Market  Value:    Definition 

B.  Special  Value  to  the  Owner 

C.  Special  Adaptability 

D.  Disregarding  the  Planned  Development 

E.  Value  due  to  Illegal  or  Improper  Use 


18 

F.  Separate  Interests 

1.  General 

2.  Leaseholds 

3.  Mortgages 

Related  to  the  problem  of  valuing  leaseholds  and  mortgages  is  the 
question  of  whether  expropriation  should  terminate  the  contractual 
aspects  of  these  two  particular  kinds  of  interest  in  land.  What,  for 
example,  should  be  the  position  with  respect  to  the  covenant  to  pay 
rent,  in  the  case  of  a  lease,  and  the  covenant  to  repay  the  loan,  in  the 
case  of  a  mortgage?   This  question  is  dealt  with  in  Part  F  of  this  chapter. 

A.  Market  Value:   Definition 

The  question  to  be  considered  is  the  extent  to  which  there  should 
be  statutory  guidance  on  the  meaning  of  "market  value".  Is  it  necessary, 
for  example,  to  define  "market"  and  "value"? 

An  article  in  the  November  1966  issue  of  Civic  Affairs,  a  publication 
of  the  Ontario  Bureau  of  Municipal  Research,  stated: 

Market  value  may  be  simply  stated  as  the  price  at  which  a  prudent 
owner  under  no  compulsion  to  sell  would  sell  a  property  to  a  prudent 
buyer  under  no  compulsion  to  buy.  Most  property  has  a  readily 
appraisable  market  value  relating  to  its  use  and  location. 

This  statement  sets  out  what  is  the  generally  accepted  view  in  the  case 
law. 

For  nearly  50  years,  the  English  have  had  a  brief  statutory  definition 
of  market  value,  in  much  the  same  terms.  In  1918,  the  Committee  on 
the  Acquisition  and  Valuation  of  Land  for  Public  Purposes,  the  Scott 
Committee,  recommended  that  the  formula  of  market  value  and 
damages  be  adopted  in  England.  The  Committee's  second  report 
proposed : 

.  .  .  the  standard  of  the  value  to  be  paid  to  the  owner  is  to  be  the 
market  value  as  between  a  willing  seller  and  a  willing  buyer  .   .   . 

The  legislation  of  the  following  year  provided  that  one  of  the  rules  for 
assessing  compensation  be  that: 

.  .  .  the  value  of  land  shall  ...  be  taken  to  be  the  amount  which 
the  land  if  sold  in  the  open  market  by  a  willing  seller  might  be 
expected  to  realize  .  .  . 

The  efficacy  of  this  rule  was  reviewed  in  1942  in  the  Report  of  the  Expert 
Committee  on  Compensation  and  Betterment,  the  Uthwatt  Report, 
which  found  the  rule  satisfactory  and  recommended  that  it  remain  un- 
changed. One  criticism  of  the  rule  has  been  that  it  did  not  import  a 
"willing  buyer".  However,  the  Uthwatt  Committee  was  of  the  opinion 
that  this  criticism  was  unfounded,  the  condition  of  a  "willing  buyer" 
being  implied.  The  rule  was  re-enacted  in  1961  in  the  same  language, 
without  reference  to  a  buyer. 
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It  would  seem  preferable  to  refer  expressly  to  the  willing  buyer. 
This  should  assist  in  ensuring  that  the  "value  to  the  owner"  concept 
would  be  abandoned.  In  1964,  the  Report  of  the  British  Columbia  Royal 
Commission  on  Expropriation,  the  Clyne  Report,  made  such  a  recom- 
mendation. 

Recommendation 

The  Commission  recommends  that,  subject  to  its  subsequent  recom- 
mendations, the  market  value  of  land  be  defined  as  the  amount  which 
the  land  might  be  expected  to  realize  if  sold  in  the  open  market  by  a 
willing  seller  to  a  willing  buyer. 

A  more  detailed  definition  of  "market  value"  would  not  appear  to 
be  necessary  and  might  well  unduly  complicate  the  working  out  of  the 
compensation  payable.  As  has  been  pointed  out,  this  definition  has  been 
satisfactorily  applied  in  England  for  nearly  50  years. 

It  will  have  been  noted  that  compensation  is  based  on  the  "market 
value"  of  the  lands  taken.  Land,  of  course,  includes  buildings  and  other 
improvements.  It  does  not  include  the  value  of  a  business  carried  on 
where  the  land  is  located.  Land  is  the  subject  matter  of  the  expropria- 
tions dealt  with  here.  Businesses  are  not  being  expropriated,  although 
they  may  well  be  damaged.  The  result  is  to  take  the  owner's  land  but 
not  his  business.  If  he  wishes  to  carry  on  his  business  elsewhere,  that  is 
up  to  the  owner.  He  will  receive  damages  for  disturbance  with  respect 
to  his  business  dislocation.  That  matter  will  be  dealt  with  later  under 
Damages  for  Disturbance  in  Chapter  IV. 

B.  Special  Value  to  Owner 

Market  value  is  insufficient  as  a  measure  of  compensation  because 
it  does  not  take  into  account  circumstances  which  create  in  land  a  special 
value  to  the  owner  only  or  to  an  insignificant  group  of  prospective 
buyers.  These  circumstances  may  exist  in  three  different  kinds  of 
situation : 

1.  Where  unmarketable  improvements  have  been  made  by  an 
owner. 

Illustrations  of  this  kind  of  improvement  are  the  installation 
of  a  ramp  system  by  a  paraplegic  or  the  construction  of  a 
bomb-shelter. 

2.  Where  land  has  particular  attributes,  such  as  location  or  grade, 
which  give  that  land  a  special  value  to  the  owner  over  other 
lands  but  which  do  not  enhance  the  market  value. 

The  location  of  a  service  station  on  a  particular  corner,  for 
example,  may  give  that  property  a  special  value  to  the  owner 
owing  to  the  increased  sales  he  would  have  there  in  relation 
to  carrying  on  business  on  adjacent  properties.    The  market 
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value  of  the  corner  lot  will  not  necessarily  reflect  the  special 
profitability  to  the  owner  of  having  that  location  for  this 
purpose. 

3.  Where  the  owner  makes  use  of  the  land  for  a  particular  purpose 
and  there  is  no  market  for  the  land  for  that  purpose. 

This  may  be  illustrated  by  the  use  of  lands  for  a  church  or 
hospital. 

In  all  three  of  these  situations,  the  owner  should  receive  compensa- 
tion on  the  principle  of  indemnification  for  loss.  The  Commission  will 
recommend  in  a  later  chapter  that,  in  the  first  two  situations,  such 
compensation  should  be  paid  as  disturbance  damages.  This  is  dealt  with 
in  Chapter  IV.  In  the  third  situation,  the  Commission  recommends  that 
compensation  be  paid  on  the  principle  of  equivalent  reinstatement. 

Reinstatement  means  placing  the  owner  from  whom  the  property  is 
taken  in  a  substantially  equivalent  position  by  means  of  substituted 
property.  Where  this  principle  is  applied,  in  expropriation  proceedings, 
the  desired  result  is  generally  achieved  by  providing  the  owner  with  the 
funds  to  reinstate  himself. 

The  doctrine  of  equivalent  reinstatement  was  developed  at  common 
law  in  order  to  do  justice  where  the  ordinary  methods  of  valuation  would 
not  provide  adequate  compensation  where  there  was  no  market  for  the 
property  owing  to  the  particular  purpose  to  which  it  was  put.  Land  used 
for  churches,  schools  and  hospitals  has  been  treated  in  this  way.  The 
doctrine  is  at  present  part  of  the  law  of  Ontario. 

The  principle  became  one  of  the  statutory  rules  for  awarding  com- 
pensation in  the  United  Kingdom  in  1919  and  was  recommended  for 
British  Columbia  in  the  Clyne  Report. 

Under  the  British  statutory  rule,  compensation  based  on  equivalent 
reinstatement  is  only  paid : 

(a)  where  there  is  a  bona  fide  intention  on  the  part  of  the  owner  to 
move  to  substituted  premises; 

(b)  on  the  basis  of  the  reasonable  cost  of  reinstatement. 

These  conditions  appear  to  provide  adequate  safeguards  and  the  Com- 
mission considers  the)'  should  be  adopted  in  Ontario. 

Recommendation 

The  Commission  recommends  that,  where  land  is  devoted  to  a 
purpose  of  such  nature  that  there  is  no  general  demand  or  market  for 
land  for  that  purpose,  compensation  be  paid  on  the  basis  of  the  reasonable 
cost  of  equivalent  reinstatement. 

Such  compensation  should  be  paid  only  when  the  owner  has  a  bona 
fide  intention  to  relocate. 
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C.  Special  Adaptability 


Special  adaptability  or  suitability  refers  to  some  feature  of  the  land 
which  gives  it  greater  value  than  the  value  based  on  the  use  to  which  it  is 
put  at  present.  It  refers  to  potential  use  and  is  properly  an  element  in  the 
market  value  of  land. 

It  should  be  distinguished  from  what  is  called  "special  value". 
This  latter  term  is  sometimes  used  to  refer  to  the  additional  worth  of  the 
land  to  the  owner,  over  and  above  the  market  value,  resulting  from 
special  attributes  of  that  land  for  the  particular  use  to  which  he  is  putting 
it.    It  is  discussed  in  Part  D  of  Chapter  IV. 

The  problem  of  special  adaptability  usually  arises  in  the  valuation 
of  a  farm  or  large  residential  estate  where  the  owner  claims  that  his  lands 
are  ripe  for  commercial  or  residential  development.  In  such  a  case,  the 
owner  will  generally  claim  that  he  should  receive  the  value  of  the  lands 
based  upon  the  potential  use. 

There  are  three  problems  which  arise  with  respect  to  special  adapt- 
ability: 

1.  where  the  potential  use  cannot  be  realized  without  re-zoning 
and  it  is  not  clear  whether  such  re-zoning  will  take  place; 

2.  the  avoidance  of  duplication  in  awarding  compensation;  and 

3.  the  relevance  of  the   value  of  the  land  to  the  expropriating 
authority. 

1 .  Re-zoning  and  potential  use 

As  the  law  now  stands,  the  potential  use  must  be  permissible  under 
existing  or  contemplated  zoning  legislation  to  warrant  consideration  as  a 
factor  in  market  value.  Thus,  where  the  potential  use  is  not  permitted, 
but  it  appears  likely  to  be  by  re-zoning,  the  present  market  value  will 
reflect  the  potential  use.  The  Ontario  Bureau  of  Municipal  Research 
reports,  for  example,  that  certain  property  owners  along  the  Bloor  Street 
subway  route  in  Toronto  were  offered  increases  of  up  to  40  per  cent  over 
the  original  offers  for  their  properties  as  a  result  of  an  unexpectedly 
accelerated  high-density  re-zoning  policy  in  the  area.  These  new  offers 
were  made  even  though  the  re-zoning  policy  did  not  become  clear  until 
several  months  after  the  date  of  expropriation. 

There  are  considerable  obstacles  in  the  way  of  achieving  fair  treat- 
ment here  for  the  owner.  How  can  the  question  of  uncertainty  best  be 
dealt  with?  In  many  instances,  it  may  be  difficult  to  decide  whether  the 
re-zoning  will  in  fact  take  place.  Furthermore,  what  sort  of  evidence 
should  be  relied  on  in  determining  the  probability  of  re-zoning?  The 
problem  here  is  well  illustrated  by  another  subway  case  reported  by  the 
Bureau  of  Municipal  Research.  A  property  along  the  route  of  the  Bloor 
Street  subway  in  South  Rosedale  was  expropriated  by  Metro  Toronto  in 
1959.   At  that  time  there  existed  zoning  restrictions  on  apartments  in  the 


22 

Rosedale  area  and  the  trend  in  the  City  of  Toronto's  policy  was  towards 
an  even  greater  restriction.  Nevertheless,  a  generous  arbitration  award 
was  based  on  the  consideration  that  the  property  was  considered  an  ideal 
apartment  location.  However,  the  award  was  substantially  reduced  by 
the  Court  of  Appeal  because  two  of  the  three  judges  were  of  the  opinion 
that  there  was  little  or  no  possibility  of  an  increase  in  zoning  density  for 
the  property  at  the  date  of  expropriation.  The  third  judge  supported  the 
arbitrator's  decision  on  the  ground  that  re-zoning  was  probable.  No 
change  had  been  made  in  the  zoning  restrictions  prior  to  the  Court  of 
Appeal  decision  and  nearly  two  years  had  elapsed  since  the  date  of  ex- 
propriation. If  there  had  been  a  re-zoning  six  months  after  that  decision, 
the  owner  would  have  no  recourse  although  he  would  undoubtedly  say 
that  he  had  been  unjustly  treated. 

The  Ontario  Bureau  of  Municipal  Research  has  suggested  that  the 
solution  in  use  in  the  United  Kingdom  could  wisely  be  adopted  here. 
There,  the  Bureau  points  out,  when  the  permitted  development  potential 
of  an  expropriated  property  is  in  doubt,  a  certification  by  the  local 
planning  authority  with  respect  to  that  potential  and  development 
policy  is  required  before  the  matter  can  be  argued  on  arbitration.  If  the 
local  authority  changes  its  development  policy  within  five  years  of  such 
certification,  the  former  owner  is  entitled  to  additional  compensation. 

There  are,  however,  problems  with  this  proposal.  What  real  sig- 
nificance would  the  certificate  have?  Should  it  be  given  evidential  value? 
If  it  was,  would  a  party  lose  the  right  to  cross-examination?  Further- 
more, there  might  be  some  dangers  in  requiring  certificates  as  to  future 
development  policy  to  be  given  by  administrative  officials.  Finally,  the 
permitting  of  owners  to  make  a  claim  in  the  subsequent  five-year  period 
has  obvious  disadvantages. 

While  the  Commission  recognizes  the  difficulties  that  exist  at 
present,  it  is  not  prepared  to  make  any  recommendation  for  change. 

2.  Avoidance  of  double  recovery 

In  the  past,  the  courts,  in  applying  the  "value  to  the  owner"  concept, 
have  usually  guarded  against  a  duplication  in  compensation  where  special 
suitability  is  relevant.  For  example,  if  a  farmer  claims  that  the  highest 
possible  use  of  his  farm  is  for  residential  development,  and  he  succeeds, 
he  cannot  at  the  same  time  claim  the  value  of  a  barn  on  the  lands. 

If  the  proposed  formula  of  market  value  plus  disturbance  damages  is 
adopted,  it  should  be  made  clear  in  the  legislation  that  the  owner  is  not 
entitled  to  compensation  for  the  highest  and  best  possible  use  and  for 
disturbance  damages  with  respect  to  the  existing  use.  If  the  owner  did 
develop  the  lands  for  the  best  possible  use,  he  would  have  to  discontinue 
the  present  use  and  thus  incur  the  same  sort  of  costs  as  he  suffered  on 
expropriation.  Therefore,  the  owner  should  not  receive  more  than  the 
greater  of  market  value  based  on  existing  use  plus  disturbance  damages  or 
the  value  of  the  highest  and  best  possible  use. 
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Recommendation 

The  Commission  recommends  that  the  compensation  should  not 
exceed  the  greater  of: 

(a)  the  existing  use  value  plus  disturbance  damages;  or 

(b)  the  value  based  on  the  highest  and  best  possible  use. 

The  same  recommendation  was  made  in  the  Clyne  Report  in  British 
Columbia. 

By  way  of  illustration,  a  farm  may  have  a  market  value,  as  a  farm, 
of  $20,000  and,  as  a  residential  development  area,  of  $30,000.  Suppose 
the  disturbance  losses  to  the  farmer  in  being  turned  out  are  $5,000.  The 
farmer  may  claim  either  $30,000  or  $20,000  plus  $5,000.  He  may  not 
claim  $30,000  plus  $5,000. 

3.  Relevance  of  value  to  the  taker 

Should  the  expropriating  authority  be  included  in  the  market? 
While  early  cases  appear  to  exclude  the  taker,  recent  decisions  of  the 
higher  courts  indicate  that  he  is  included  in  the  market.  Barren  land 
taken  as  a  supply  of  rock  for  the  Canso  causeway  was  valued  by  the 
Supreme  Court  of  Canada  in  Fraser  v.  Reg.  [1963]  S.C.R.  455,  as  rock 
in  situ,  although  there  was  no  real  possibility  that  the  land  would  be  sold 
for  such  purposes  were  it  not  for  the  causeway  scheme.  Similarly,  where 
a  quarry  bed  on  the  route  of  Highway  401  was  expropriated  for  construc- 
tion materials  for  that  highway,  the  Ontario  Court  of  Appeal  in  Agnew  v. 
Min.  of  Highways,  [1961]  O.R.  234,  held  that  the  value  of  the  land  was 
increased  over  its  market  value  as  farm  land  by  reason  of  the  proximity 
to  the  projected  highway.  Finally,  the  Supreme  Court  of  Canada  in 
Lamb  v.  Man.  Hydro-Electric  Board,  [1966]  S.C.R.  229,  held  that  waste- 
lands expropriated  for  a  townsite  should  be  valued  on  the  basis  of  the 
purpose  for  which  they  were  taken. 

In  the  first  two  cases  mentioned,  the  expropriating  authority  took 
the  land,  not  for  the  purpose  of  using  the  land,  but  for  taking  from  it 
minerals  for  construction  elsewhere.  In  these  instances,  it  would  seem 
proper  that  the  owner  should  receive  compensation  for  the  materials  used 
based  upon  the  prevailing  rates  at  the  site.  The  expropriating  authority 
should  not  be  entitled  to  say  to  one  person,  "We  will  buy  gravel  from  you 
at  the  prevailing  rates"  and  to  say  to  his  neighbour,  "We  will  take  your 
land  for  gravel  and  pay  you  the  market  value  of  your  land  as  barren  or 
farm  land".  There  is,  it  is  suggested,  a  very  real  difference  between  an 
expropriating  authority  using  its  powers  to  acquire  lands  for  a  particular 
use  as  opposed  to  taking  them  in  order  to  gain  a  cheap  supply  of  materials 
for  a  project  being  carried  on  elsewhere. 

It  can,  of  course,  be  argued  that  the  project  has  created  this  added 
value  and  that  to  receive  it  is  a  windfall  for  the  owner.  However,  the 
Commission  prefers  the  former  view.  If  the  value  of  such  materials  were 
not  to  be  taken  into  account,  the  compensation  statute  should  specifical- 
ly say  so. 
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On  the  other  hand,  where  the  land  taken  is  used  for  the  scheme,  the 
value  to  the  taker  should  not  be  taken  into  account.  Otherwise,  the 
owner  would  receive  an  undeserved  windfall.  He  should  only  be  entitled 
to  recover  the  loss  to  which  he  has  been  subjected  as  a  result  of  the 
scheme.  He  should  receive  a  money  payment  to  put  him  in  the  same 
position  as  if  the  scheme  was  never  put  into  operation. 

Recommendation 
The  Commission  recommends  that: 

(a)  the  special  use  to  which  the  taker  will  put  the  land  be  dis- 
regarded in  arriving  at  the  market  value  of  that  land ; 

(b)  where  it  appears  that  land  has  been  taken  not  because  it  is  land 
but  because  of  the  construction  materials  it  can  yield  for  the 
carrying  out  of  the  work,  the  compensation  payable  should 
reflect  the  value  of  the  materials  taken,  or  which  may  be  taken, 
at  the  prevailing  rates  for  such  material  at  the  site. 

D.  Market  Value:   Disregarding  the  Planned  Development 

The  Commission  has  recommended,  as  a  general  rule,  that  value  to 
the  taker  not  be  considered  in  establishing  market  value.  This  is  to  pre- 
vent the  owner  from  receiving  an  undeserved  windfall. 

On  the  other  hand,  public  knowledge  of  a  plan  for  a  particular  area, 
such  as  the  building  of  a  super-highway  or  an  urban  renewal  project,  may 
have  the  effect  of  increasing  or  decreasing  market  values.  Where  the 
effect  is  to  bring  about  an  increase,  this  is  not  the  same  kind  of  windfall 
which  would  result  if  value  to  the  taker  was  taken  into  account.  In  this 
instance,  the  market  value  is  increased  because  the  area  will  become  more 
desirable  if  the  plan  is  implemented. 

Two  questions  arise.  After  such  a  plan  becomes  public  knowledge 
and  land  is  then  expropriated: 

1.  Should  the  compensation  exclude  an  increase  in  market  value 
resulting  from  public  knowledge  of  the  plan?  and 

2.  Should  the  compensation  exclude  a  decrease  in  market  value 
resulting  from  public  knowledge  of  the  plan? 

Dealing  with  the  latter  question  first,  it  appears  that  prices  will  be- 
come depressed  in  certain  instances.  This  is  particularly  true  of  urban 
renewal  projects,  as  the  Don  Mount  survey  indicates.  The  decrease  in 
the  market  price  of  his  land  should  not  have  to  be  borne  by  the  owner. 
He  has  suffered  a  very  real  loss  because  he  will  not  receive  sufficient 
compensation  to  enable  him  to  purchase  equivalent  property  elsewhere. 
Accordingly,  he  should  be  protected  from  such  a  loss.  He  should  be  paid 
compensation  on  the  basis  of  what  the  market  value  would  have  been  if 
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the  plan  had  not  affected  it.  That  value  could  normally  be  readily 
established  by  examining  the  market  for  similar  lands  in  nearby  areas  not 
subject  to  the  threat  of  expropriation  and  comparing  rates  of  apprecia- 
tion of  land  values. 

An  increase  in  the  market  value  should  be  treated  in  the  same  way. 
There  is  no  equitable  justification  for  the  owner  receiving  the  increase 
resulting  from  the  announcement  of  the  scheme.  The  increase  would  be  a 
windfall  to  him.  The  principle  is  to  indemnify  him  from  his  loss.  He 
should  be  put  in  a  position  to  acquire  comparable  premises  elsewhere, 
disregarding  the  benefits  that  the  scheme  will  bring. 

Thus,  the  Commission  is  convinced  that  in  determining  market 
value,  no  account  shall  be  taken  of  any  increase  or  decrease  in  the  value 
of  the  land  resulting  from  the  proposed  scheme  or  from  any  prospect  of 
expropriation.  A  similar  recommendation  was  made  in  the  Clyne  Report 
and  the  same  principle  has  been  adopted  in  the  English  legislation. 

It  may  be  argued  that: 

1.  Something  should  be  done  for  the  owner  who  suffers  a  loss  by 
the  announcement  or  carrying  out  of  the  scheme,  but  whose 
lands  are  not  expropriated ;  and 

2.  The  owner  who  benefits  from  the  scheme,  but  whose  lands  are 
not  expropriated,  should  pay  some  sort  of  compensation,  per- 
haps in  the  way  of  a  betterment  charge. 

In  theory,  this  sounds  fair.  In  practice,  it  would  be  difficult  to 
administer.  These  two  questions,  of  course,  raise  the  very  complex 
matter  of  the  treatment  of  the  individual  who  suffers  a  loss  because  of 
state  intervention,  but  where  there  is  no  expropriation.  Government 
regulation,  in  the  zoning  field,  for  example,  may  enhance  or  diminish 
property  values.  Whether  there  should  be  compensation  awarded  in 
such  cases  is  not  within  the  scope  of  this  report.  This  matter  is  men- 
tioned again  in  the  chapter  on  Damages  for  Injurious  Affection. 

It  is  true  that  the  person  whose  lands  are  not  expropriated  at  all  will 
receive  a  windfall  to  the  extent  that  the  planned  development  enhances 
the  market  value  of  his  property.  Suffice  it  to  say  here  that,  while  this 
person  does  receive  a  windfall,  he  will,  of  course,  be  paying  higher  taxes 
as  the  assessment  value  of  his  remaining  lands  will  be  increased.  In 
addition,  he  may  become  subject  to  a  capital  gains  tax,  if  the  recom- 
mendations of  the  federal  Royal  Commission  on  Taxation  were  imple- 
mented. Nevertheless,  should  it  be  felt  that  he  is  receiving  an  unfair 
advantage,  he  could  be  made  subject  to  some  kind  of  special  assessment 
or  betterment  levy.  A  further  method  of  dealing  with  this  problem  is  by 
"excess  condemnation".  This  calls  for  expropriating  more  land  than  is 
required  for  the  project,  on  the  fringes  of  the  project  area,  and  ultimately 
selling  the  land  to  members  of  the  public  at  a  profit.  In  this  manner,  the 
owner  of  neighbouring  lands  will  be  deprived  of  benefits  created  by  the 
particular  scheme  and  the  expropriating  authority  will  gain  accordingly. 
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Such  profits  may  be  sufficient  to  pay  for  the  entire  project.  The  objection 
to  this  procedure  is  that  the  government  is  not  in  the  real  estate  business 
and  that  to  become  involved  in  such  arrangements  would  be  an  un- 
justified interference  with  the  free  enterprise  system. 

Recommendation 

The  Commission  recommends  that,  in  the  determination  of  market 
value,  no  account  be  taken  of  any  increase  or  decrease  in  the  value  of  the 
land  resulting  from  the  planned  development  or  from  any  prospect  of 
expropriation. 

E.  Value  Due  to  Illegal  or  Improper  Use 

Since  1919,  the  English  legislation  has  provided  that  an  increase  in 
the  value  of  the  land  arising  from  illegal  or  certain  other  improper  actions 
should  not  be  taken  into  account.  These  are  set  out  as  being  uses  of  land 
or  premises  "in  a  manner  which  could  be  restrained  by  any  court,  or 
contrary  to  law,  or  is  detrimental  to  the  health  of  the  occupants  of  the 
premises  or  to  the  public  health". 

Such  a  provision  would  limit  the  compensation  payable  to  an  owner 
who  has  succeeded  in  extracting  inflated  revenue  from  a  rooming  house 
by  crowding  the  house  to  the  point  where  it  is  harmful  to  the  health  of 
the  occupants.  Instead  of  receiving  compensation  on  the  basis  of  actual 
revenue,  he  would  be  entitled  only  on  the  revenue  that  would  have  been 
earned  had  the  premises  been  used  in  a  fit  and  proper  way.  Another 
example  would  be  an  illegal  gaming  house.  Both  these  illustrations  were 
given  in  the  Clyne  Report,  which  recommended  the  same  rule  for  British 
Columbia. 

It  may  well  be  that  our  courts  would  refuse  to  include  the  additional 
value  resulting  from  such  illegal  or  improper  uses,  without  the  benefit  of 
a  statutory  provision  like  the  English.  The  courts  could  do  so  on  grounds 
of  public  policy.  However,  the  issue  does  not  appear  to  have  been  raised 
here  as  yet.  In  order  that  there  will  be  no  doubts,  if  the  issue  is  raised, 
it  would  seem  wise  to  give  legislative  guidance. 

Recommendation 

The  Commission  recommends  that  any  increase  in  the  value  of  land 
resulting  from  the  use  of  the  land  or  premises  thereon  in  a  manner  which 
could  be  restrained  by  any  court,  or  is  contrary  to  law,  or  is  detrimental 
to  the  health  of  the  occupants  of  the  premises  or  to  the  public  health,  not 
be  taken  into  account  in  determining  compensation  payable. 

F.  Separate  Interests 

1.  General 

Where  there  are  several  interests  in  the  same  parcel  of  land,  there 
are  two  methods  of  valuing  those  interests.  The  gross  value  of  the  land 
may  be  determined  and  distributed  between  the  holders  of  the  various 
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interests  or  each  interest  may  be  valued  separately.  If  the  latter  method 
is  used,  it  may  be  that  the  aggregate  market  value  of  the  separate  in- 
terests would  exceed  or  be  less  than  the  market  value  of  the  land  had 
there  been  no  separate  interests. 

This  is  particularly  true  of  leaseholds,  where  the  values  of  the 
tenant's  and  landlord's  interests  together  may  exceed  the  value  of  the 
land  unleased.  The  reason  for  the  difference  is  that,  in  practice,  separate 
interests  have  different  standards  of  value.  This  was  recognized  by  the 
Scott  Committee  in  1918  and  there  is  a  provision  in  the  English  Act  of 
1961  that  where  there  are  several  interests  they  shall  be  separately 
assessed.  The  Clyne  Report  of  1964  recommended  a  similar  provision 
for  British  Columbia. 

In  Ontario,  the  compensation  statute  is  not  clear  on  this  point.  So 
far  as  mortgages  are  concerned,  it  has  been  held  that  they  should  not  be 
valued  separately.  A  mortgage  and  a  vendor's  interest  in  an  agreement 
for  sale  are  security  interests  under  debtor-creditor  arrangements.  The 
balance  owing  under  such  arrangements  can  be  readily  computed  and 
subtracted  from  the  value  of  the  land. 

Recommendation 

The  Commission  recommends  that  the  compensation  statute  be 
amended  to  make  it  clear  that,  except  in  the  case  of  mortgages  and 
vendors'  interests  under  agreements  for  sale,  where  there  are  separate 
interests  in  land,  the  interests  are  to  be  valued  separately,  and  that  such 
separate  valuations  be  made  at  the  same  time  and  by  the  same  body. 

2.  Leaseholds 

It  has  already  been  recommended  that  separate  interests,  such  as 
leaseholds,  be  valued  separately. 

The  law  at  present  in  Ontario,  in  the  case  of  leased  land,  is  that 
valuation  be  made  on  the  following  basis: 

(a)  the  landlord  is  compensated  with  a  capital  sum  representing  the 
market  value  of  the  reversion; 

(b)  the  tenant  is  compensated  with  a  capital  sum  representing  the 
market  value  of  the  unexpired  portion  of  his  term,  based  upon 
the  difference  between  the  agreed  rental  and  prevailing  rentals. 

The  Commission  considers  this  method  of  valuation  satisfactory. 

Where  all  the  lands  leased  are  expropriated  the  lease  should  be 
considered  terminated  and  the  tenant's  obligations  thereunder  cease. 
In  short,  the  lease  should  be  considered  frustrated  and  the  tenant  re- 
sponsible for  rent  only  to  the  time  of  expropriation.  It  is  a  matter  for 
debate  whether  the  common  law  doctrine  of  frustration,  which  applies 
to  contracts,  applies  to  leases.  In  the  opinion  of  the  Commission,  it 
should  do  so. 
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Recommendation 
The  Commission  recommends  that: 

1.  Where  all  the  land  subject  to  a  lease  is  expropriated  the  lease  be 
considered  frustrated  from  the  date  of  expropriation,  and  the 
tenant's  obligation  to  pay  rent  cease  from  that  time. 

2.  Where  only  part  of  the  lands  leased  is  expropriated: 

(a)  the  landlord  be  compensated  with  a  capital  sum  repre- 
senting the  market  value  of  the  land  taken ;  and 

(b)  the  tenant's  obligation  to  pay  rent  under  the  lease  be 
abated  pro  tanto,  unless  the  partial  taking  renders  the 
remaining  land  unfit  for  the  purpose  of  the  lease,  in  which 
case  the  lease  shall  be  considered  frustrated  and  the 
tenant's  obligation  to  pay  rent  cease. 

Damages  for  disturbance  should  be  paid  to  tenants  in  the  manner 
set  out  in  Part  E  of  Chapter  IV. 

In  working  out  the  value  of  the  lease  to  the  tenant,  account  is  taken 
of  an  option  to  renew  but  no  account  is  taken  of  the  loss  of  expectation 
of  a  possible  renewal  of  the  term.  Where  the  tenant  does  not  have  a 
right  to  renew,  the  mere  possibility  of  a  renewal  is  too  speculative  a 
matter  to  warrant  compensation.  In  such  cases,  the  landlord  is  in  a 
position  to  renegotiate  the  rent  in  the  light  of  existing  conditions  and  the 
possibility  of  a  substantial  loss,  to  the  tenant,  is  not  a  real  one  in  so  far  as 
the  loss  of  the  term  is  concerned.  His  damage  will  be  caused  by  relocation 
expenses  and  if  he  operated  a  business  on  the  premises,  his  business  losses. 
It  will  be  recommended  in  Part  H  of  Chapter  IV  that  disturbance  damages 
be  paid,  not  only  to  tenants  whose  terms  are  terminated,  but  also  to 
tenants  who  have  a  reasonable  expectation  of  renewal. 

Recommendation 

The  Commission  recommends  that  the  existing  law,  which  does  not 
take  into  account  the  possibility  of  a  renewal  of  a  term  where  the  tenant 
has  no  right  to  renewal,  be  left  unchanged. 

3.  Mortgages 

(i)  Repayment  of  principal 

A  mortgage  is  a  security  given  for  the  performance  of  some  obliga- 
tion, usually  the  payment  of  a  debt,  the  security  being  redeemable  on  the 
discharge  of  the  obligation.  The  mortgage  instrument  normally  contains 
both  a  promise  (referred  to  as  the  covenant)  to  repay  the  money  loaned 
and  a  transfer  of  the  land  to  the  lender  by  way  of  security.  The  mortgage 
transaction  therefore  consists  of  two  parts: 

1.  The  contractual  arrangement  with  respect  to  the  loan;  and 

2.  The  giving  of  a  security  to  ensure  performance  of  the  contract. 
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Expropriation  eliminates  the  mortgagee's  security.  In  such  a  case, 
obviously  the  position  of  the  mortgagee  in  relation  to  the  compensation 
payable  should  be  clearly  defined.  Is  he  entitled  to  be  paid  out  of  the 
compensation?  How  much  of  the  compensation  is  he  entitled  to,  and 
when?  Furthermore,  does  expropriation  mean  that  there  should  be 
statutory  intervention  in  the  contractual  arrangement  between  the 
parties?  Should  the  contract  be  terminated?  How  should  bonus  clauses 
be  dealt  with?  What  about  the  covenant  to  repay  if  the  compensation  is 
insufficient?  When  a  parcel  of  land  is  expropriated  in  Ontario  all  interests 
in  the  land  are  taken,  including  the  mortgagee's  security  interest.  Under 
The  Expropriation  Procedures  Act,  1962-63,  the  term  "owner"  includes  a 
mortgagee  and  "land"  includes  "any  estate,  term,  easement,  right  or 
interest  in,  to,  over  or  affecting  land".  The  Ontario  Court  of  Appeal  has 
decided  that  the  interests  of  the  mortgagor  and  the  mortgagee  are  not  to 
be  valued  separately  but  that  the  compensation  should  be  awarded  on 
the  basis  of  the  value  of  the  land,  the  mortgagee  to  be  secured  by  the 
compensation. 

The  Act  provides  that  the  compensation  "stands  in  the  stead  of  the 
land"  and  that  any  claim  upon  the  land  is  converted,  as  respects  the 
expropriating  authority,  to  a  claim  upon  the  compensation  and  no  longer 
affects  the  land.  The  effect  of  the  provision  is  to  enable  the  expropriating 
authority  to  deal  with  the  land  free  of  such  claims  and  to  create  claims 
against  the  compensation.  The  provision  does  not  appear  to  affect  the 
rights  of  the  mortgagor  and  mortgagee  inter  se.  In  the  event  that  there 
was  a  dispute  between  a  mortgagor  and  mortgagee  as  to  their  respective 
claims,  presumably  the  compensation  would  be  paid  into  court  by  the 
expropriating  authority.  It  has  the  power  to  do  this  when  it  "deems  it 
advisable"  and  a  judge  may  make  an  order  for  payment  out  "as  he 
deems  reasonable". 

When  the  compensation  does  not  exceed  $1,000,  the  expropriating 
authority  may  pay  it  to  the  owner  entitled  to  convey  the  land,  leaving 
other  claimants  to  pursue  their  rights  against  that  owner. 

Generally,  it  appears  that  mortgagors  and  mortgagees  agree  to  ter- 
minate loans  after  an  expropriation.  However,  in  the  absence  of  such  an 
agreement,  the  loan  contract  would  continue  in  operation,  with  the 
mortgagor  continuing  to  make  his  payments  as  required  and  the  mort- 
gagee having  his  security  in  the  compensation.  In  such  circumstances 
the  expropriating  authority  would  undoubtedly  deem  it  advisable  to  pay 
the  compensation  into  court.  It  is  difficult  to  imagine  a  case  when  it 
would  be  to  the  advantage  of  the  mortgagor  to  take  such  action.  The 
compensation  would  have  to  be  held  as  security  for  the  loan  and  the 
mortgagor  would  not  be  able  to  utilize  it.  Although  a  judge  has  authority 
to  make  an  order  for  payment  out  "as  he  deems  reasonable",  it  is  argu- 
able whether  this  would  entitle  a  judge  to  pay  out  part  of  the  fund  to  the 
mortgagor,  leaving  in  court  sufficient,  in  the  judge's  opinion,  for  adequate 
security.  Such  an  order  would  be  in  face  of  the  provision  that  states  that 
the  compensation  stands  in  stead  of  the  land.  Moreover,  the  interest  it 
would  attract  in  court  would  rarely  be  sufficient  to  make  up  for  the 
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interest  he  would  have  to  pay  to  the  mortgagee.  Therefore,  the  mort- 
gagor would  generally  prepay  the  mortgage  principal  out  of  the  com- 
pensation and  bring  the  mortgage  transaction  to  an  end.  He  would  then 
be  entitled  to  withdraw  the  remainder  of  the  compensation  for  his  own 
use,  such  as  payment  towards  another  house. 

There  would  appear  to  be  no  valid  reason  for  requiring  the  court  to 
hold  funds  in  such  cases.  It  would  be  much  simpler  to  require  the  mort- 
gagor to  pay  the  mortgage  out  of  the  compensation  and  bring  the  matter 
to  an  end.  The  mortgagor  should  be  entitled  to  make  such  payment 
without  having  to  pay  any  bonus  or  give  any  notice  as  might  be  required 
under  the  mortgage.  The  acceleration  of  the  payment  of  principal  is  not 
due  to  any  decision  on  his  part  and  no  bonus  should  have  to  come  out  of 
his  pocket.  On  the  other  hand,  if  the  mortgage  provided  for  notice  or 
bonus  for  prepayment,  a  mortgagee  should  receive  some  compensation 
for  reinvestment  costs.  Such  compensation  should  be  paid  as  dis- 
turbance damages. 

On  the  other  hand,  subject  to  equitable  principles,  a  mortgage  may 
provide  that  it  is  not  redeemable  for  a  particular  period  of  time.  Under 
the  provisions  of  The  Mortgages  Act  and  the  Interest  Act,  the  maximum 
period  of  postponement  is,  practically  speaking,  five  years,  except  in  the 
case  of  corporations.  In  such  a  case,  the  mortgagee  could  hold  up  the 
mortgagor  until  the  period  of  postponement  elapsed.  Until  that  time, 
the  mortgagee  could,  in  effect,  tie  up  the  entire  compensation  and  refuse 
to  give  a  discharge,  except  perhaps,  on  the  payment  of  a  bonus.  However, 
as  was  mentioned  earlier,  it  might  be  possible  for  a  judge  to  order  pay- 
ment out  to  the  mortgagor  of  an  amount  equivalent  to  his  equity,  leaving 
in  the  fund  sufficient  to  cover  the  mortgage  debt.  In  such  circumstances, 
the  mortgagor  would  not  be  able  to  use  his  share  of  the  compensation  to 
find  himself  new  accommodation.  Accordingly,  on  expropriation,  such 
postponement  provisions  should  cease  to  have  effect  and  the  mortgage 
principal  should  become  payable  forthwith.  No  notice  or  bonus  would 
be  payable  by  the  mortgagor,  but  the  expropriating  authority  would  be 
required  to  pay  disturbance  damages  to  compensate  the  mortgagee  for 
his  reinvestment  costs. 

The  main  reason  for  bringing  the  mortgage  contract  to  an  end  on 
expropriation  is  that  in  most  cases,  and  particularly  when  dealing  with 
residential  property,  the  purpose  of  the  mortgage  is  to  finance  the 
purchase  or  development  of  that  property.  If  the  property  is  taken  away 
by  expropriation,  the  reason  for  the  loan  no  longer  exists.  The  loan 
contract  should  therefore  be  brought  to  an  end  so  that  the  mortgagor  can 
be  free  to  purchase  and  develop  other  lands  and  the  mortgagee  to  re- 
invest his  money  in  some  other  enterprise. 

One  exception  is  proposed  to  the  mortgagee's  entitlement  to  the 
immediate  payment  of  principal.  When  the  repayment  was  postponed, 
either  totally  or  partially,  and  immediate  payment  would  result  in  a 
deficiency,  then  the  mortgagee  should  be  entitled  to  the  principal  only 
to  the  extent  of  the  market  value  portion  of  the  compensation  payable. 
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Otherwise  the  mortgagor  would  be  liable  to  repay  immediately  on  the 
covenant  to  the  extent  of  the  deficiency.  Such  a  result  would  be  unfair 
as  it  would  impose  on  him  a  current  obligation  for  which  he  had  not  con- 
tracted and  which  might  unduly  inconvenience  him.  He  should  only 
become  responsible  for  payment  of  the  deficiency  at  the  time  when  it 
would  have  become  due. 

If  expropriation  is  to  bring  the  mortgage  transaction  to  an  end,  to 
what  amount  is  the  mortgagee  to  be  entitled?  The  balance  owing  on  the 
mortgage?  The  market  value  of  the  mortgage?  There  is  something  to  be 
said  for  paying  the  market  value.  After  all,  the  mortgagee  is  to  be  paid 
out  of  the  compensation,  which  is  based  on  the  market  value  of  the  land. 
Why  should  the  mortgagee's  interest  be  treated  differently?  Mortgages 
do  have  a  market  value.  A  mortgage  market  exists  and,  in  some  senses, 
mortgages  can  be  regarded  as  commercial  paper  that  can  be  bought  and 
sold.  A  draft  bill  referred  to  the  Manitoba  legislature  this  year  provided 
for  market  value  to  be  paid  to  mortgagees  in  certain  limited  cases.  How- 
ever, the  mortgage  market  is  a  peculiar  one  and  it  may  not  be  fair  to 
subject  mortgagees  to  its  peculiarities.  Furthermore,  the  position  of  the 
mortgagee  is  not  confined  to  an  interest  in  land.  The  money  loaned  on 
the  security  of  the  mortgage  is  owed  in  contract.  If  that  contract  is  to 
be  interfered  with  by  expropriation,  surely  the  lender  is  entitled  to  say 
that  he  should  receive  at  least  the  principal  outstanding  under  it.  In 
short,  he  should,  at  a  minimum,  be  entitled  to  claim  the  principal  he 
has  advanced. 

On  the  other  hand,  if  the  prevailing  mortgage  rates  are  lower  than 
the  rate  in  the  particular  mortgage,  then  it  is  likely  that  the  market  value 
of  his  mortgage  will  be  greater  than  the  outstanding  balance  on  the  mort- 
gage. In  such  a  case,  there  would  seem  no  good  reason  why  he  should  not 
receive  additional  indemnification.  He  made  what  has  turned  out  to  be 
a  good  bargain  and  he  should  receive  compensation  for  its  loss.  However, 
such  indemnification  should  be  paid  as  disturbance  damages. 


Recommendation 
The  Commission  recommends  that: 

1.  A  mortgagee  should  be  entitled  to  the  outstanding  balance  under 
the  mortgage  and,  having  regard  to  priorities,  should  be  paid 
out  of  the  market  value  portion  of  the  compensation  payable 
for  the  land. 

2.  Where  mortgaged  lands  are  expropriated,  the  principal  out- 
standing under  any  mortgage,  whether  or  not  such  principal 
is  then  due,  shall  become  repayable,  without  notice  or  bonus, 
out  of  the  market  value  portion  of  the  compensation. 
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(ii)   Relief  to  mortgagor  where  deficiency 

There  are  two  further  situations  to  be  considered : 

1.  Where  the  compensation  payable  for  the  land  is  sufficient  to 
pay  out  the  mortgagee  but  not  enough  to  cover  as  well  the 
owner's  investment  in  the  property,  and 

2.  Where  the  compensation  payable  is  not  even  sufficient  to  pay 
out  the  mortgagee. 

Either  of  these  situations  may  be  brought  about,  for  example,  by  a 
purchaser  buying  with  a  small  down  payment  at  an  inflated  price  or  at 
the  crest  of  a  boom.  He  might  pay  $13,000  for  a  property  by  a  down  pay- 
ment of  $1,000  and  a  mortgage  back  to  the  vendor  of  $12,000.  The 
market  value  on  expropriation  may  well  be  less  than  the  price  he  paid. 
If  this  is  the  case,  he  will  lose  all  or  part  of  his  investment,  depending 
on  the  extent  of  the  shortfall.  In  addition,  if  the  compensation  is  less 
than  the  amount  owing  on  the  mortgage,  the  mortgagor  will  end  up 
owing  the  mortgagee  the  deficiency  on  the  covenant  to  repay. 

Should  the  mortgagor  be  indemnified  for  his  investment  costs? 
Should  he  receive  back  the  capital  he  has  put  into  the  property  in  the 
way  of  down  payment,  payments  of  principal,  and  his  improvements, 
notwithstanding  that  to  indemnify  him  in  this  way  would  result  in 
compensation  being  paid  in  excess  of  the  market  value? 

If  there  were  no  mortgage  on  the  land,  the  owner  would  only  be 
entitled  to  market  value.  If  he  paid  too  high  a  price  for  the  land  or  if 
market  values  have  fallen  since  he  purchased  it,  then  he  must  bear  the 
loss.  In  the  same  way,  he  will  take  the  gain  if  prices  rise.  In  purchasing 
the  land,  he  assumes  the  risks  of  the  market.  Should  he  be  in  a  better 
position  simply  because  there  is  a  mortgage  against  the  property?  What 
has  been  said  with  regard  to  the  assumption  of  the  risks  of  the  market  by 
an  outright  owner  apply  equally  to  an  owner  of  an  equity  of  redemption. 
In  the  latter  instance,  since  his  interest  is  smaller  and  the  mortgage  has 
priority  over  it,  it  will  react  much  more  greatly  to  rises  and  falls  in  the 
market  price.  In  the  example  given  above,  if  the  market  value  of  the 
house  increases  by  $1,000,  the  value  of  the  equity  will  double.  If  the 
market  value  of  the  land  decreases  by  that  amount,  the  value  of  the 
equity  will  be  wiped  out. 

Expropriating  authorities  should  not  have  to  protect  purchasers 
from  the  vicissitudes  of  the  market.  When  one  purchases  property, 
one  assumes  certain  risks. 

However,  in  certain  cases,  the  Commission  does  recommend  that 
the  purchaser  be  given  protection,  not  with  regard  to  his  outlays  but  as 
to  his  liability  on  the  covenant  for  a  mortgage  given  back  to  the  vendor. 
In  those  situations,  where  the  compensation  is  not  only  insufficient  to 
allow  any  payment  to  the  owner  but  does  not  cover  the  amount  owing 
on  a  purchase  money  mortgage,  the  Commission  considers  that  the 
mortgagor's  liability  on  the  covenant  should  be  extinguished. 
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Where  the  compensation  is  not  sufficient  to  satisfy  a  mortgagee, 
he  would  normally  be  able  to  sue  the  mortgagor  on  the  covenant  to  repay 
for  the  deficiency.  Where  mortgage  moneys  have  actually  been  ad- 
vanced, it  seems  appropriate  the  mortgagor  should  be  liable  for  the  full 
amount.  He  had  the  use  of  the  full  principal  sum  loaned  to  him.  How- 
ever, where  the  mortgage  is  a  purchase  money  mortgage,  it  may  be  that 
the  price  was  inflated  if  a  small  down  payment  was  involved  and  in  most 
cases  the  vendor  would  have  accepted  a  lesser  amount  for  cash.  The 
effect  of  the  expropriation  will  be  to  turn  the  transaction  into  a  cash  one. 
Consequently,  there  is  something  to  be  said  for  the  mortgagee  being 
satisfied  with  less  if  there  is  a  deficiency  involved.  Where  there  is  such  a 
deficiency,  the  Commission  considers  that  the  mortgagor  should  be 
relieved  from  liability  on  the  covenant. 

Where  the  purchase  money  mortgage  has  been  sold,  then  it  should 
be  treated  as  a  mortgage  under  which  money  was  actually  advanced  to 
the  extent  of  its  purchase  price. 

Needless  to  say,  a  purchase  money  mortgage  should  be  defined  so 
that  wily  vendors  cannot  accomplish  indirectly  what  they  cannot  achieve 
directly. 

Recommendation 

The  Commission  recommends  that  where  the  mortgage  was  a  pur- 
chase money  mortgage  and  the  market  value  portion  of  the  compen- 
sation is  not  sufficient  to  pay  the  amount  outstanding  on  the  mortgage, 
the  mortgagor  be  relieved  of  any  liability  on  the  covenant  for  the 
deficiency. 

A  similar  problem  arises  out  of  bonuses.  Where,  on  an  expropri- 
ation of  mortgaged  lands,  there  are  insufficient  funds  to  pay  out  the 
mortgagee,  then,  if  there  was  a  bonus  paid  under  that  mortgage,  liability 
on  the  covenant  should  be  reduced  by  deducting  the  amount  of  the  bonus 
from  the  deficiency.  Such  a  provision  should  apply  to  all  mortgages, 
whether  purchase  money  or  not. 


Recommendation 

The  Commission  recommends  that  where  the  market  value  portion 
of  the  compensation  is  not  sufficient  to  pay  the  amount  outstanding  on 
any  mortgage,  and  there  was  a  bonus  paid  under  that  mortgage,  the 
mortgagor's  liability  on  the  covenant  to  repay  be  reduced  by  deducting 
the  amount  of  the  bonus  from  the  deficiency. 

Attention  is  drawn  to  the  proposed  Expropriation  Act  of  Manitoba, 
already  referred  to.  It  would  entitle  the  expropriating  authority, 
when  it  thought  necessary  to  protect  the  mortgagor  from  injustice,  to 
purchase  the  mortgage  at  the  market  value  and  would  extinguish  the 
liability  of  the  mortgagor  to  the  mortgagee  on  the  covenant  for  any 
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deficiency.  This  draft  bill  was  referred  to  a  committee  for  study,  on 
the  motion  of  the  Attorney  General,  at  the  last  session  of  the  Manitoba 
legislature. 

(iii)  Apportionment 

Finally,  there  is  the  question  of  apportionment.     The  Commission 
recommends: 

Where  only  part  of  the  mortgaged  property  is  expropriated, 
the  mortgagee  should  be  entitled  to  be  paid  out  of  the  compensation 
for  the  property  taken  a  sum  that  would  leave  the  ratio  between  the 
balance  outstanding  on  the  mortgage,  after  such  payment,  and  the 
value  of  the  mortgaged  premises  remaining  the  same  as  existed 
prior  to  the  expropriation  between  the  balance  outstanding  at  that 
time  and  the  value  of  the  entire  mortgaged  property. 

The  application  of  the  ratio  method  is  both  simple  and  fair.  It  can  be 
applied  where  only  part  of  a  parcel  of  land  is  taken  and  also  where  a 
mortgage  covers  several  or  many  parcels  of  land,  contiguous  or  otherwise. 


CHAPTER  IV 
DAMAGES  FOR  DISTURBANCE 

A.  General 

Under  The  Expropriation  Procedures  Act,  1962-63  of  Ontario,  an 
expropriation  authority  is  required  to  pay : 

.  .  .  due  compensation  to  the  owner  of  the  land  for  the  land  ex- 
propriated or  for  any  damage  necessarily  resulting  from  the  exercise 
of  .  .  .  (its  statutory)  powers  .  .  . 

This  compensation  is  payable  where  land  is  expropriated  or  injuriously 
affected.  At  first  glance  this  provision  may  seem  reasonable  enough. 
It  appears  sufficiently  wide  to  embrace  the  concept  of  market  value  and 
disturbance  damages.  However,  in  working  out  "due"  compensation, 
the  Ontario  courts  have  applied  the  "value  to  the  owner"  principle 
developed  in  the  English  case  law  on  the  English  Land  Clauses  Con- 
solidation Act,  1845.  This  latter  statute  did  not  refer  to  "due  compen- 
sation" but  directed  that,  in  estimating  the  purchase  money  or  com- 
pensation payable,  regard  should  be  had  not  only  to  the  value  of  the  lands 
taken  but  to  damage  caused  by  reason  of  severance  or  other  injurious 
affection  to  other  lands  of  the  owner.  No  mention  was  made  of  damages 
for  disturbance  and  the  English  judiciary  were  only  able  to  take  dis- 
turbance damages,  such  as  business  losses,  into  account  by  the  intro- 
duction of  the  "value  to  the  owner"  concept. 
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It  should  be  added  that  the  above  Ontario  provision  was  copied 
from  The  Municipal  Act,  where  it  had  existed  in  the  very  same  words 
since  1927.  Its  history  actually  goes  back  to  1858,  when  it  became 
applicable  to  what  is  now  the  Province  of  Ontario.  It  then  required 
payment  of: 

.  .  .  due  compensation  for  any  damages  necessarily  resulting  from 
the  exercise  of  such  (i.e.  its  statutory)  powers  .  .  . 

Since  the  Commission  has  recommended,  in  the  chapter  on  The 
Basic  Formula  for  Compensation,  that  the  value  to  the  owner  principle 
be  replaced  by  market  value  and  disturbance  damages,  it  would  follow 
that  the  compensation  payable  should  be  so  defined.  Furthermore,  in 
order  that  there  should  be  no  doubt  as  to  what  is  included  in  disturbance 
damages,  there  should  be  rules  giving  guidance  as  to  what  items  may  be 
claimed  and,  in  certain  instances,  on  what  basis. 

Recommendation 

The  Commission  recommends  that  compensation  be  paid  for  all 
disturbance  damages,  provided  the  damage  incurred  is : 

(i)   not  too  remote;  and 

(ii)   is  the  natural  and  reasonable  consequence  of  the  expropriation. 

B.  Percentage  Allowance  for  Compulsory  Taking 

At  one  time,  in  Canada  and  England,  it  was  common  practice  in  the 
compensation  awarded  to  include  a  10  per  cent  allowance  for  compulsory 
taking,  although  there  was  no  statutory  requirement  for  such  an  allow- 
ance. Initially,  the  allowance  was  made  because  the  taking  was  com- 
pulsory but  later  it  was  justified  as  covering  contingencies,  particularly 
in  matters  of  business  disturbance. 

The  practice  was  abolished  in  England  in  1919,  after  the  Scott 
Committee  found  that  it  resulted  in  an  unwarranted  addition  to  the 
cost  of  public  undertakings. 

In  Canada,  the  courts  have  recently  taken  the  position  that  the 
allowance  should  not  be  given  as  a  general  rule  but  only  in  special  cir- 
cumstances, where  there  are  difficulties  or  uncertainties  in  assessment, 
particularly  with  respect  to  the  element  in  "value  to  the  owner"  reflect- 
ing disturbance.  With  the  substitution  of  market  value  and  disturbance 
damages  for  the  value  to  the  owner  concept,  the  necessity  for  the  allow- 
ance would  seem  to  have  largely  disappeared.  If  the  proposals  in  this 
report  with  respect  to  disturbance  damages  are  accepted,  the  difficulties 
or  uncertainties  in  assessing  those  damages  will  be  minimized.  In  the 
Clyne  Report,  it  was  made  clear  that  the  abolition  of  the  allowance  for 
compulsory  taking,  which  that  Report  recommended,  included  any 
allowance  with  respect  to  difficulties  or  uncertainties  in  assessment. 
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The  percentage  allowance  for  compulsory  taking  should  therefore 
be  eliminated.  There  is  one  exception  proposed.  In  the  case  of  residen- 
tial property  where  a  home-owner  is  uprooted,  he  should  receive  some 
allowance  for  being  forced  to  move  from  the  home  in  which  he  has 
established  himself.  Furthermore,  he  will  have  to  spend  considerable 
time  and  effort  in  finding  a  new  home  and  undoubtedly  incur  many 
miscellaneous  small  expenses  which  might  not  be  covered  under  the 
traditional  elements  of  disturbance  damage.  Dislocated  businesses  will 
undoubtedly  recover  their  losses  as  disturbance  damages  for  the  time  and 
money  spent  in  search  of  a  new  location.  There  is  no  reason  why  the 
home-owner  should  not  receive  similar  treatment.  To  compensate  the 
home-owner  for  these  various  matters,  he  should  be  paid  a  percentage 
allowance,  consisting  of  5  per  cent  of  the  market  value,  as  disturbance 
damages.  This  exception  obviously  would  not  apply  to  home-owners 
who  were  not  ordinarily  resident  in  the  home  taken.  Nor  should  it 
apply  where  the  property  was  up  for  sale  at  the  time  of  taking. 

Recommendation 
The  Commission  recommends  that: 

1.  No  percentage  allowance  be  given  on  expropriations,  except  to 
owner-occupiers  of  residences. 

2.  A  5  per  cent  allowance  be  paid  to  all  expropriated  home-owners 
who  were  ordinarily  resident  in  the  home  expropriated,  pro- 
vided that  the  home  was  not  up  for  sale  at  the  date  of  ex- 
propriation. 

It  is  pointed  out  that  the  5  per  cent  allowance  now  recommended 
for  home-owners  is  not  a  substitute  for  the  10  per  cent  allowance  that 
was  at  one  time  given  as  a  matter  of  course  but  which  has,  for  some 
time,  been  largely  abandoned  by  our  courts.  The  matters  covered  by 
the  10  per  cent  allowance  will,  if  the  Commission's  recommendations 
are  implemented,  be  taken  into  account  under  disturbance  damages. 

C.  Relocation  Expenses 

Damages  for  disturbance  should  clearly  include  the  cost  of  finding 
and  moving  to  new  premises. 

In  so  far  as  an  owner  of  residential  property  is  concerned,  his  costs 
of  finding  are  to  be  covered  by  the  flat  5  per  cent  allowance  referred  to 
in  the  last  section,  if  he  is  ordinarily  resident  in  the  home  taken.  In 
the  case  of  business  property,  reasonable  out-of-pocket  expenses  should 
be  included  in  the  disturbance  damages  received;  these  should  be  claimed 
after  the  expense  is  incurred. 

Reasonable  moving  expenses  should  be  paid  on  the  basis  of  actual 
expenditures.  One  person  may  move  into  a  house  in  the  same  area, 
another  into  a  house  10  or  20  miles  away.  In  the  second  case,  it  will 
depend  on  the  circumstances  as  to  whether  the  moving  expenses  were 
reasonable. 
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As  well  as  applying  to  owners  generally,  the  provision  for  reasonable 
moving  costs  should  be  extended  to  tenants  who  are  forced  to  move 
by  the  expropriation.  The  position  of  tenants  is  dealt  with  in  Part  H 
of  this  chapter. 

In  addition,  there  may  be  certain  non-recoverable  expenditures  by 
former  owners  in  acquiring  new  properties.  These  will  include  legal  and 
survey  costs,  and  the  costs  of  arranging  for  financing  the  purchase  of  the 
new  property.    These  should,  of  course,  be  reasonable. 

Recommendation 
The  Commission  recommends  that: 

1.  Reasonable   relocation   costs   should    be    paid    as   disturbance 
damages. 

2.  Such  relocation  costs,  to  the  extent  that  they  are  reasonable, 
should  include: 

(a)  the  actual  costs  of  owners  in  finding  new  premises,  except 
in  the  case  of  those  owners  of  residences  entitled  to  receive 
the  flat  5  per  cent  allowance  for  compulsory  purchase; 

(b)  the  actual  moving  costs  of  owners; 

(c)  the  actual  moving  costs  of  tenants  on  the  basis  set  out  in 
Part  H  of  this  chapter; 

(d)  the  actual  legal  and  survey  costs  and  other  non-recoverable 
expenditures  of  acquiring  similar  premises. 

D.  Business  Losses 

Expropriation  of  land  does  not  mean  that  a  business  carried  on  on 
those  lands  is  also  expropriated.  The  business  may  be  moved  and 
carried  on  elsewhere.  The  costs  of  relocating  the  business  are  recover- 
able as  disturbance  damages  and  were  dealt  with  under  the  preceding 
section  of  this  chapter. 

In  establishing  a  business  in  a  new  location,  a  business  may  incur 
certain  losses.    These  may  be  of  a  temporary  or  permanent  character. 

1.  Temporary  business  losses 

These  include  loss  of  profits  in  the  interval  between  the  expropri- 
ation and  the  establishing  of  the  new  business,  the  costs  of  advertising 
the  new  location  and  the  costs  of  training  new  employees. 

2.  Permanent  business  losses 

These  include  the  permanently  increased  costs  at  the  new  location, 
loss  of  personal  goodwill,  and  a  loss  caused  through  no  longer  having  a 
special  advantage  which  existed  on  the  lands  taken.    This  last  matter  is 
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sometimes  referred  to  as  giving  rise  to  compensation  because  the  lands 
taken  were  of  special  value  to  the  owner.  Sometimes  a  business  is  so 
dependent  on  its  location  that  it  cannot  be  moved  elsewhere.  In  such  an 
instance,  the  owner  should  be  entitled,  as  he  is  now,  to  the  full  value  of 
the  business  as  compensation  for  his  loss. 

Except  where  the  business  cannot  be  moved  elsewhere,  an  owner 
of  a  business  can  only  recover  damages,  at  the  present  time,  if  he  decides 
to  continue  in  business. 

Owing  to  the  speculative  nature  of  estimating  business  losses,  it 
would  be  preferable  to  determine  compensation  for  such  losses  after  the 
business  has  relocated  and  been  in  operation  for  a  sufficient  time  to 
demonstrate  what  substantial  injury  has  been  suffered.  Such  a  procedure 
would  eliminate  much  of  the  present  guesswork  involved  in  determining 
loss  of  goodwill  and  claims  based  on  hypothetical  injuries  which  may 
never  in  fact  occur. 


Recommendation 

The  Commission  recommends  that,  unless  the  owner  and  the  ex- 
propriating authority  otherwise  agree,  business  losses  not  be  determined 
until  the  business  has  moved  and  been  in  operation  for  six  months,  or 
until  a  three-year  period  has  elapsed,  whichever  occurs  first. 

The  three-year  period  is  intended  to  cover  the  case  where  it  is 
difficult  or  impossible  to  relocate. 

There  will  be  occasions  where  the  business  has  been  carried  on  by 
persons  who  cannot  obtain  financing  for  the  new  business  or  who  do  not 
have  the  energy  or  desire  to  start  up  again  in  a  new  location.  The 
American  experience  has  been  that,  as  a  group,  elderly  businessmen  have 
been  hardest  hit  by  expropriation.  The  problem  is  not  great  where  a 
successful  well-established  business  is  involved,  but  the  effects  are  quite 
serious  where  small  businesses  are  concerned.  These  are  usually  retail 
stores,  run  by  the  owner-proprietor.  While  a  programme  of  relocation 
assistance  might  go  some  way  to  ameliorating  these  situations,  there  will 
still  be  owners  who  are  unwilling  or  unable  to  relocate  because  of  age  or 
health.  These  persons  would  in  most  cases  have  continued  to  operate  the 
business  they  had  if  the  lands  had  not  been  expropriated.  They  should 
receive  some  compensation,  in  the  form  of  a  termination  allowance. 


Recommendation 

The  Commission  recommends  that  a  termination  allowance  be  paid 
to  the  owners  of  businesses  who  are  unable  or  unwilling  to  relocate  their 
businesses.  The  allowance  should  consist  of  a  portion  of  the  value  of  the 
goodwill. 
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E.  Unmarketable  Improvements 

Sometimes  an  owner  will  make  improvements  on  his  property  which 
are  of  special  value  to  him  but  which  will  not  be  reflected  in  the  market 
value  of  the  land.  On  the  principle  that  he  should  be  indemnified  for  his 
loss,  the  owner  should  receive  compensation  for  the  unmarketable  im- 
provements he  has  made.  The  examples  given  previously  were  that  of  a 
paraplegic  who  installed  ramps  in  his  home  or  an  owner  who  constructs 
a  bomb-shelter.  Such  improvements  would  only  be  of  special  value  to 
them,  or  at  the  most,  an  insignificant  group  of  prospective  buyers. 
There  might  be  some  who  would  exclude  paying  compensation  in  these 
instances  to  the  eccentric  home-owner  who  has  made  what  may  appear 
to  the  rest  of  society  as  either  a  frivolous  or  otherwise  unwarranted 
expenditure.  It  is  the  view  of  the  Commission,  however,  that  the 
eccentric  is  as  much  entitled  to  be  indemnified  for  his  home  as  the  non- 
eccentric.  Compensation  in  these  cases,  however,  should  be  restricted 
to  residential  properties.  When  such  improvements  are  made  on  in- 
dustrial or  commercial  property,  they  should  be  considered  to  be  at  the 
risk  of  the  business. 

Recommendation 

The  Commission  recommends  that  owners  of  residential  lands  be 
compensated  for  unmarketable  improvements. 

F.  Legal  and  Appraisal  Costs 

Approaching  the  costs  problem  from  the  indemnity  aspect,  there  is 
no  reason  why  the  claimant  should  not  be  fully  compensated  for  his 
legal  and  appraisal  expenses.  It  is  not  the  same  situation  that  exists 
where  two  private  litigants  are  engaging  in  a  contest  before  the  courts 
and  where  costs,  in  all  likelihood,  will  be  paid  by  the  loser  to  the  winner. 
Here,  the  state  has  intervened  and  injured  one  of  its  subjects  in  the 
enjoyment  of  his  property.  Since  the  purpose  of  the  compensation  is 
to  make  the  expropriatee  economically  whole,  he  should  be  fully  reim- 
bursed for  the  legal  and  appraisal  costs  incurred. 

Under  The  Expropriation  Procedures  Act,  1962-63,  the  tribunal 
determining  compensation  may  award  costs.  It  is  probable  that  this 
means  costs  on  a  party-party  basis  rather  than  that  of  solicitor-client. 
Consequently,  the  claimant  will  have  to  bear  at  least  one-third  of  his 
legal  expenses  of  the  arbitration.  In  addition,  it  may  be  that  appraisal 
costs  are  to  be  allowed  only  in  cases  where  the  total  amount  of  com- 
pensation for  land  is  less  than  $1,000. 

It  should  be  made  clear  that  a  claimant  is  entitled  to  his  legal  costs 
on  a  solicitor-client  basis  and,  in  addition,  to  appraisal  costs  at  going 
rates. 

Furthermore,  he  should  be  entitled  to  these  costs  whether  or  not 
his  claim  went  to  arbitration.  Merely  because  he  settles  is  no  reason 
why  he  should  be  out  of  pocket. 
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Certainly,  in  expropriation  cases,  claimants  should  not  be  placed 
in  a  position  where  they  are  afraid  to  consult  the  legal  profession  because 
they  are  apprehensive  about  the  cost.  The  same  applies  to  seeking  the 
advice  of  an  appraiser.  People  should  be  placed  in  a  position  which  gives 
them  freedom  of  action  in  seeking  advice.  In  this  way,  they  will  be 
more  likely  to  feel  fairly  treated  and  that  the  expropriating  authority 
has  not  taken  advantage  of  them. 

Will  full  reimbursement  lead  to  vexatious  or  undue  claims?  If  a 
claimant  receives  less  on  arbitration  than  he  was  offered,  should  be  be 
deprived  of  some  or  all  of  his  costs?  Under  the  Act  as  it  now  stands, 
he  loses  his  costs  unless  the  tribunal  determines  otherwise.  This  gives 
some  control  over  the  vexatious  litigant.  He  will  not  necessarily  lose 
his  costs. 

Where  the  amount  of  compensation  awarded  is  less  than  $1,000, 
the  Act  now  imposes  a  limitation  on  the  amount  of  appraisal  costs  that 
may  be  given.     It  is  a  maximum  of  65%  of  that  cost. 

Recommendation 
The  Commission  recommends  that: 

1.  claimants  be  entitled  to  their  full  reasonably-incurred  legal  and 
appraisal  costs,  except  as  recommended  in  the  following  para- 
graphs; 

2.  claimants  be  entitled  to  legal  costs  on  a  solicitor-client  basis 
and  appraisal  costs  at  the  going  rates ; 

3.  the  present  discretion  in  the  tribunal  determining  compensation 
to  deprive  claimants  of  their  costs  in  cases  where  the  amount 
awarded  is  less  than  was  offered  be  retained;  and 

4.  the  present  limitation  on  the  recovery  of  appraisal  costs  in 
awards  of  under  $1,000  be  retained. 

G.  Mortgagees  and  Mortgagors 
1.  Mortgagees 

(a)  Bonus  for  Prepayment 

Most  mortgages  contain  a  provision  for  the  giving  of  notice  or  the 
payment  of  an  interest  bonus  where  principal  is  prepaid.  It  has  already 
been  recommended  that  such  notices  and  bonuses  be  considered  to  have 
no  effect  on  expropriation.  There  is  no  reason  why  the  mortgagor's 
share  of  the  compensation  should  be  reduced  through  expropriation. 

The  purpose  of  such  notice  and  bonus  provisions  is  to  provide  the 
mortgagee  with  the  opportunity  to  reinvest  his  capital  without  loss  in 
income.  On  expropriation,  a  mortgagee  should  receive  compensation  to 
cover  reinvestment  costs  if  the  mortgage  provides  for  notice  or  bonus. 
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This  should  be  the  case,  whether  the  principal  is  or  is  not  payable  at  the 
time  of  taking.  These  would  be  paid  as  disturbance  damages,  and  thus 
come  out  of  the  pocket  of  the  expropriating  authority  rather  than  the 
mortgagor. 

The  damages  could  be  paid  on  the  basis  of  the  actual  costs  of  reinvest- 
ing. It  would  seem  simpler,  however,  to  pay  an  outright  three  months' 
bonus  of  interest  in  all  cases,  except  those  where  the  mortgage  in  question 
provided  for  a  lesser  bonus  (or  its  equivalent  in  notice).  In  this  last 
group,  the  amount  provided  for  should  be  paid.  A  three  months' 
bonus  is  in  line  with  section  10  of  the  Interest  Act  and  section  16  of 
The  Mortgages  Act. 

Recommendation 

The  Commission  therefore  recommends  that  a  mortgagee  receive, 
as  disturbance  damages,  to  cover  reinvestment  costs,  the  lesser  of  three 
months'  interest  or  the  amount  of  bonus  (or  its  equivalent  in  notice) 
for  prepayment  provided  for  in  the  mortgage,  whether  or  not  the  principal 
was  due  at  the  date  of  expropriation. 

Such  interest  would,  of  course,  be  payable  on  the  principal  out- 
standing at  the  time  of  taking,  whether  or  not  it  was  then  due. 

(b)  Interest  Loss 

The  English  Act  of  1845  provides  that  mortgagees  be  entitled  to 
recover  their  reinvestment  costs  in  cases  where  the  mortgage  had 
limited  the  time  for  payment  of  principal  and  that  time  had  not  yet 
arrived  when  expropriation  occurred.  That  enactment  also  provides 
that,  in  those  instances,  the  mortgagee  should  receive  additional  com- 
pensation for  premature  payment  of  principal  when  interest  rates  pre- 
vailing at  the  time  of  taking  are  lower  than  the  rate  due  under  the 
mortgage.  Such  additional  compensation  should  be  paid  the  mortgagee. 
Where  the  prevailing  rate  works  in  favour  of  the  mortgagee,  the  market 
value  of  his  mortgage  would  be  higher.  However,  he  is  being  paid  out 
of  the  compensation  on  the  basis,  not  of  the  market  value  of  the  mort- 
gage, but  on  the  balance  outstanding  under  it.  The  premature  payment 
of  principal  is  therefore  very  similar  to  a  business  loss. 

The  number  of  years  over  which  the  loss  will  be  calculated  would 
be  limited  to  five,  following  the  principle  laid  down  in  the  Interest  Act 
and  The  Mortgages  Act. 

Recommendation 

The  Commission  recommends  that,  in  instances  where  at  the  time  of 
expropriation  the  principal  is  not  yet  due  and  prevailing  interest  rates 
are  lower  than  the  rate  set  by  the  mortgage,  the  mortgagee  receive 
disturbance  damages  for  the  loss  he  would  sustain  based  on  the  difference 
between  those  rates  and  the  remainder  of  the  period  for  which  principal 
payment  has  been  postponed,  such  period  not  to  exceed  five  years. 
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2.   Mortgagors 

If  a  mortgagor  in  purchasing  new  land  would  have  to  pay  a  higher 
interest  rate,  he  is  faced  with  an  element  of  loss  for  which  he  should  be 
paid.  He  should  therefore  receive  disturbance  damages  equivalent  to 
the  value  of  the  difference  in  interest  rates,  having  regard  to  the  term 
of  the  mortgage  and  the  manner  in  which  the  principal  was  to  be  repaid. 

Recommendation 

The  Commission  recommends  that,  where  going  mortgage  interest 
rates  are  higher  than  the  rate  payable  under  the  mortgage,  a  mortgagor 
receive  as  disturbance  damages  the  value  of  the  difference  in  rates  based 
upon  the  balance  of  the  term  of  the  mortgage  and  the  manner  in  which 
the  outstanding  principal  was  to  be  repaid. 

H.  Tenants 

Tenants  whose  terms  are  interrupted  or  who  have  a  reasonable 
expectation  of  renewal  should  receive  compensation  in  the  way  of  disturb- 
ance damages.  However,  the  extent  to  which  these  tenants  should 
receive  reimbursement  will  depend  on  a  number  of  factors.  The  most 
critical  of  these  is  length  of  the  unexpired  portion  of  the  term  at  the  date 
of  expropriation.  For  example,  a  commercial  tenant  might  have  only 
one  year  to  go  on  a  25-year  lease,  with  no  right  or  expectation  of  a  renewal. 
It  is  clear  that,  in  such  a  case,  he  should  not  be  entitled  full  reimburse- 
ment. 

Recommendation 

The  Commission  recommends  that  in  determining  the  compensation 
for  disturbance  to  tenants  regard  be  had  to: 

(i)  the  length  of  the  term; 

(ii)  the  portion  thereof  remaining; 
(iii)  rights  and  reasonable  prospects  of  renewal; 
(iv)  in  the  case  of  businesses,  the  nature  of  the  business;  and 

(v)  the  extent  of  the  tenant's  investment  in  the  premises. 

I.  Farm  Property 

The  expropriation  of  farm  property  raises  special  problems.  A 
farm  property  is  not  a  freely  exchangeable  commodity.  For  a  variety  of 
reasons,  one  farm  is  not  like  another  and  the  problem  of  relocation  within 
the  same  general  area  on  total  expropriation  may  be  extremely  difficult. 
The  consequences  of  a  failure  to  relocate  may  be  dire  since  the  farmer 
by  training  and  instinct  cannot  adapt  readily  to  a  change  in  occupation. 
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The  case  of  partial  expropriation  of  farm  land  is  likewise  a  matter 
that  warrants  special  attention  since  the  taking  of  even  a  small  area  may 
render  the  balance  an  uneconomic  unit  for  farm  purposes  having  in  mind 
the  cost  and  degree  of  mechanization  in  the  farming  industry  today. 
Rights  of  way  which  bisect  agricultural  properties  may  have  injurious 
effects  far  beyond  the  minimal  loss  of  the  land  taken  and  a  partial  taking 
which  includes  the  water  supply  in  result  may  amount  to  a  total  expro- 
priation. (Compensation  for  injury  suffered  in  this  way  is  recoverable 
under  the  head  of  Damages  for  Injurious  Affection,  which  is  dealt  with 
in  the  following  chapter.) 

When  one  combines  with  these  factors  the  further  consideration 
that  farming  in  many  instances  involves  a  residential  use  which  has 
existed  in  the  same  location  for  generations,  the  sensitivities  involved 
in  the  expropriation  of  farm  land  become  readily  apparent.  In  all  these 
circumstances,  the  award  of  damages  can  be  substantial  without  being 
generous. 

Recommendation 

The  Commission  recommends  that  the  compensation  statute  make 
clear  that,  in  determining  the  compensation  payable  for  disturbance  on 
the  expropriation  of  farm  land,  regard  should  be  had  to: 

1.  the  special  difficulties  of  relocation,  and 

2.  the  fact  that  farms  normally  combine  business  and  residential 
uses. 

CHAPTER  V 

DAMAGES  FOR  INJURIOUS  AFFECTION 

Government  action  in  the  way  of  planning  legislation  and  planned 
development  raises  the  complex  problem  of  the  relation  of  the  individual 
and  the  state  where  the  latter  interferes  in  some  way  with  the  former. 
Where  the  individual  suffers  by  such  interference,  should  he  be  com- 
pensated? Put  another  way,  to  what  extent  should  the  state  be  immune 
from  liability?  On  the  other  hand,  where  the  individual  benefits  from 
the  government  action,  should  he  compensate  the  state? 

For  example,  the  enactment  of  zoning  regulations  may  increase 
or  decrease  market  value.  Should  the  owner  who  suffers  a  loss  because 
of  such  an  enactment  be  indemnified?  Should  the  owner  whose  lands 
increase  in  value  contribute  to  the  state  the  benefit  he  has  received 
through  the  regulation? 

The  same  questions  arise  out  of  planned  developments,  such  as  the 
building  of  highways,  subways,  or  schools,  or  carrying  out  an  urban 
renewal  project.  If  the  announcement  or  the  carrying  out  of  the  develop- 
ment depresses  market  prices,  should  owners  be  compensated  for  their 
losses?  Or  if  values  rise  as  a  result,  should  the  owner  pass  the  benefit 
to  the  state? 
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A  study  of  the  interrelationship  between  the  individual  and  state  in 
these  matters  in  the  broad  sense  is  beyond  the  scope  of  this  Report. 
This  Report  is  concerned  with  the  basis  for  compensation  in  expropriation 
cases,  which  is  only  a  part  of  the  larger  problem.  A  study  on  the  broader 
issues  must  be  reserved  for  the  future.  Suffice  it  to  say  at  this  juncture 
that  these  problems  have  been  canvassed  in  their  various  aspects  in  other 
jurisdictions.  In  England,  for  example,  legislation  was  enacted  in  1966 
to  transfer  to  the  state  a  substantial  portion  of  increases  in  the  develop- 
ment value  of  land.  There,  a  betterment  levy  is  now  imposed  on  such 
increases. 

Under  existing  Ontario  expropriation  law,  there  is  a  remedy  for 
damages  when  lands  are  injuriously  affected  by  an  expropriation  or  the 
carrying  out  of  a  planned  development.  As  will  be  seen,  the  term 
"injurious  affection"  has  developed  a  very  technical  meaning  and  the 
remedy  has  definite  limitations.  It  has,  of  course,  no  application  where 
all  of  the  lands  of  an  owner  are  taken.  He  has  no  lands  left  to  be  in- 
juriously affected.  The  doctrine  applies  to  unexpropriated  lands. 
These  fall  into  two  categories: 

1.  Where  some  of  the  land  of  the  owner  has  been  expropriated, 
it  applies  to  the  remainder; 

2.  Where  no  lands  of  the  owner  have  been  expropriated. 

The  law  with  respect  to  these  categories  is  not  identical  and, 
accordingly,  they  will  be  treated  separately. 

Section  6  (1)  of  The  Expropriation  Procedures  Act,  1962-63  provides: 

Where  land  is  expropriated  or  is  injuriously  affected  by  an  expro- 
priating authority  in  the  exercise  of  its  statutory  powers,  the 
expropriating  authority  shall  make  due  compensation  to  the  owner 
of  the  land  for  the  land  expropriated  or  for  any  damage  necessarily 
resulting  from  the  exercise  of  such  powers,  beyond  any  advantage 
.  that  he  may  derive  from  any  work  for  which  the  land  was  expro- 
priated or  injuriously  affected. 

A.  Where  a  Partial  Taking 

Where  an  owner  has  had  only  a  portion  of  his  lands  expropriated, 
his  remaining  lands  may  have  been  "injuriously  affected"  in  two  ways: 

1.  By  the  severance  of  the  lands  taken  from  those  remaining;  and 

2.  By  the  construction  or  use  of  the  work  for  which  the  land  was 
taken. 

While  the  cases  have  generally  viewed  severance  as  a  form  of 
injurious  affection,  the  statutes  authorizing  compensation  for  injurious 
affection  have  not  always  been  clear  on  this  point.  Although  it  may 
not  be  necessary  to  do  so,  it  would  be  helpful  if  there  was  a  provision 
explicitly  stating  that  injurious  affection  does  include  injury  arising  from 
severance.     The  Commission  so  recommends. 
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The  following  rules  now  apply  to  claims  for  injurious  affection  on  a 
partial  taking: 

(a)  the  lands  taken  need  not  be  contiguous  to  those  remaining,  but 
they  must  be  owned  by  the  same  person  and  the  same  unified 
ownership  must  enhance  the  value  of  the  lands  remaining; 

(b)  if  the  remaining  property  falls  in  value  by  reason  of  the  execu- 
tion or  use  of  the  works,  the  owner  is  entitled  to  compensation 
regardless  of  whether  the  injury  would  have  been  actionable 
at  common  law  if  not  authorized  by  statute; 

(c)  the  injury  must  be  caused  by  the  construction  or  user  of  the 
works  on  the  lands  taken  and  not  on  some  other  lands. 

Initially,  the  procedure  for  determining  compensation  in  partial 
taking  cases  consisted  of  taking  the  value  of  the  lands  expropriated  and 
then  adding  to  that  sum  the  damages  occasioned  to  the  lands  retained. 
However,  it  was  soon  realized  that  a  more  accurate  method  would  be 
to  value  the  whole  parcel  before  expropriation  and  subtract  from  that 
sum  the  value  of  the  remaining  lands,  taking  into  account  any  benefit 
or  detriment  to  those  remaining  lands  resulting  from  the  project  for 
which  the  expropriation  was  made.  This  latter  method  of  working  out 
compensation  is  referred  to  as  the  "before  and  after"  test  and  is  now  used 
by  the  courts  in  all  cases  where  it  is  practical  to  do  so.  There  is  one 
instance  where  it  is  not  used;  where  a  very  small  percentage  of  the  land 
is  taken,  the  value  of  the  remainder  may  not  change.  In  such  a  case, 
the  authorities  pay  compensation  on  the  basis  of  the  lands  taken  and  not 
on  the  basis  of  the  injury  to  the  owner's  entire  holding. 

This  existing  law  appears  to  be  satisfactory,  and  the  Commission 
recommends  no  change,  except  with  respect  to  the  set-off  of  benefits  as 
explained  below. 

Under  the  present  law  there  is  a  problem  with  respect  to  set-off. 
It  will  be  recalled  that  section  6  of  The  Expropriation  Procedures  Act, 
1962-63  provides  for  compensation  for  lands  taken  and  for  damages 
for  injurious  affection,  as  the  case  may  be,  beyond  any  advantage  that  the 
owner  may  derive  from  the  work  for  which  the  land  was  expropriated. 
This  wording  appears  to  invite  the  conclusion  that,  in  cases  of  partial 
taking,  a  benefit  derived  from  the  work  by  the  lands  remaining  should 
be  off-set,  not  only  against  the  damages  to  the  lands  remaining,  but 
against  those  damages  together  with  the  compensation  for  the  lands 
taken.  However,  there  are  cases  which  take  the  line  that  the  off-set 
should  be  against  the  damages  only. 

Should  the  set-off  of  benefits  be  against  the  sum  represented  by  the 
value  of  the  land  taken  and  the  damages  for  injurious  affection,  or  against 
the  damages  for  injurious  affection  only? 

There  is  a  strong  argument  to  be  made  in  favour  of  a  set-off  against 
the  total  sum.  The  claimant  is  entitled  to  recover  for  any  loss  which  he 
suffers,  but  if  his  remaining  land  is  benefited  by  the^works  beyond  any 
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loss  which  he  suffers  by  way  of  diminution  of  the  size  of  his  parcel,  he 
is  subject  to  no  material  loss.  The  reduction  in  quantity  is  off-set  by 
an  increase  in  quality.  The  result  should  be  that  the  owner  is  indemni- 
fied for  his  loss,  although  he  will  not  receive  the  value  of  the  lands  taken. 

However,  there  are  a  number  of  arguments  against  setting-off  the 
benefit  against  the  overall  compensation.  First  of  all,  it  may  be  said  that 
it  is  unjust  for  the  owner  not  to  receive  at  least  the  value  of  the  land 
taken.  Second,  to  permit  set-off  against  the  value  of  the  lands  taken 
would  place  the  owner  in  an  unfair  position  with  respect  to  persons 
whose  lands  have  benefited  but  are  not  expropriated  at  all.  In  so  far 
as  expropriated  lands  are  concerned,  the  Commission  has  already 
recommended  that  the  effect  of  the  planned  development  be  disregarded. 
Otherwise  the  owner  would  receive  more  than  indemnification  for  his 
loss;  he  would  obtain  a  windfall.  In  coming  to  that  recommendation, 
the  Commission  recognized  that  owners  whose  lands  were  not  expro- 
priated at  all  and  benefited  from  the  work  would  obtain  an  enhancement 
of  their  land  values.  In  the  case  of  a  partial  taking,  the  owner  will 
receive  the  market  value  of  the  land  taken  disregarding  the  effect  of  the 
work.  In  respect  to  the  land  that  he  retains,  the  owner  should,  in 
principle,  be  in  the  same  position  as  those  whose  lands  were  not  expro- 
priated at  all.  If  his  benefit  exceeds  his  damages,  then  the  same  con- 
siderations which  apply  to  the  unexpropriated  owner  should  apply  to 
him.     These  were  dealt  with  in  Part  D  of  Chapter  III. 

The  Commission  accepts  this  last  argument  and  would  confine  the 
set-off  to  the  damages.  Such  was  the  recommendation  of  the  Clyne 
Report  in  British  Columbia  and  the  proposed  legislation  in  Manitoba 
is  to  the  same  effect.  The  owner  should  never  get  less  than  the  market 
value  of  the  lands  taken  from  him. 

Recommendation 

The  Commission  recommends  that  it  be  made  clear  by  statute  that, 
on  a  partial  taking: 

(a)  damages  for  injurious  affection  include  damages  for  severance; 

(b)  the  advantages  to  the  owner's  remaining  land  derived  from  the 
work  be  set-off  only  against  the  damages  for  injurious  affection 
to  those  lands,  so  that  in  no  case  will  the  owner  ever  receive 
less  than  the  market  value  of  the  land  taken. 

B.  Where  No  Lands  Taken 

Although  no  land  of  his  is  taken,  an  owner  whose  lands  are  in- 
juriously affected  by  the  construction  of  works  on  lands  expropriated 
from  another  person  may  recover  damages  from  the  expropriating 
authority.  Such  a  remedy  is  not,  strictly  speaking,  a  matter  of  com- 
pensation for  expropriated  property.  It  is  really  a  question  of  tort  law 
and  of  the  interaction  of  the  nuisance  concept  with  the  defences  of 
statutory  authority  and  the  immunity  of  the  Crown. 
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The  question  of  liability  in  this  area  again  raises  the  larger  problem 
of  the  responsibility  of  the  state  to  the  citizen  for  harm  the  state  causes 
to  the  citizen  by  its  activities.  As  was  stated  earlier,  this  might  be  the 
subject  of  a  separate  study  at  some  future  time  and  is  beyond  the  scope 
of  this  Report. 

However,  the  law  on  compensation  for  injurious  affection  where  no 
lands  are  taken  should  be  examined  here,  since  it  is  a  well-established 
part  of  the  law  of  expropriation  and,  indeed,  owes  its  existence  to  the 
expropriating  statutes. 

It  will  be  recalled  that  section  6  of  The  Expropriation  Procedures 
Act,  1962-63  provides,  inter  alia: 

Where  land  is  expropriated  or  is  injuriously  affected  by  an  expro- 
priating authority  in  the  exercise  of  its  statutory  powers,  the 
expropriating  authority  shall  make  due  compensation  to  the  owner 
of  the  land  for  the  land  expropriated  or  for  any  damage  necessarily 
resulting  from  the  exercise  of  such  powers,  as  the  case  may  be  .    .    . 

This  provision  clearly  leaves  room  for  the  giving  of  damages  where 
no  land  is  taken.  The  early  English  statute  of  1845  did  not  explicitly 
give  a  remedy  where  no  lands  were  taken,  but  the  English  courts  implied 
one.  In  doing  so,  they  made  an  exception  to  the  defence  of  statutory 
authority. 

The  remedy  is  not  available  on  the  same  condition  as  where  lands 
have  been  taken.  Here,  the  conditions  are  considerably  more  restrictive. 
Four  have  been  laid  down  : 

1.  damage  must  result  from  an  act  rendered  lawful  by  the  statutory 
powers  of  the  authority; 

2.  the  damage  must  be  such  as  would  have  been  actionable  at 
common  law,  but  for  the  statutory  powers; 

3.  the  damage  must  be  an  injury  to  the  land  itself  and  not  a  per- 
sonal injury  or  an  injury  to  business  or  trade;  and 

4.  the  damage  must  be  occasioned  by  the  construction  of  the 
public  work,  not  by  its  user. 

These  conditions  were  imposed  by  the  English  courts  and  have  been 
adopted  recently  by  the  Supreme  Court  of  Canada  in  dealing  with  a 
federal  statute,  the  St.  Lawrence  Seaway  Authority  Act.  Few  Ontario 
cases  have  dealt  with  the  conditions  and  it  appears  that  the  first  three 
would  clearly  apply  in  this  province.  However,  the  fourth  condition, 
which  excludes  damage  from  use,  may  not  be  applicable  in  Ontario  in 
view  of  the  decision  in  Toronto  v.  Brown  (1916-17),  55  S.C.R.  153.  In 
that  case  the  City  of  Toronto  constructed  a  lavatory  in  front  of  the 
claimant's  store  and,  as  a  result  of  the  use  of  this  facility  by  the  public, 
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the  claimant's  customers  stopped  frequenting  his  establishment  and  his 
business  suffered.  The  Supreme  Court  of  Canada  found  that  the 
claimant  was  entitled  to  recover.  The  case  hinged  on  the  particular 
wording  of  the  statute  involved,  which  enabled  the  municipality  to  pro- 
vide and  maintain  lavatories.  Whether  or  not  it  can  be  taken  as  an 
authority  for  saying  that  condition  4,  having  particular  regard  to  the 
wording  of  section  6,  does  not  apply  in  Ontario  may  be  open  to  question. 
Challies,  the  author  of  the  leading  text  in  the  field,  appears  to  assume 
that  condition  4  would  still  apply. 

The  first  two  conditions  place  the  expropriating  authority  in  much 
the  same  position  as  a  private  person.  It  imposes  on  the  authority 
liability  for  wrongs,  such  as  nuisances  and  trespasses,  for  which  it  would 
have  been  liable  had  it  not  been  for  the  statutory  powers. 

Until  such  time  as  an  extensive  study  has  been  made  of  the  general 
problem  of  immunity  from  liability  because  of  statutory  powers,  the 
Commission  believes  that  placing  the  authority  in  the  same  position  as  a 
private  person  is  a  satisfactory,  if  temporary,  solution. 

It  should  be  pointed  out  that  the  defence  of  statutory  authority  has 
become  riddled  by  exceptions  and  that  there  are  occasions  when  an  expro- 
priating authority  can  now  be  sued  for  nuisance  or  trespass  at  common 
law.  The  defence  has  no  application  where  the  powers  granted  are 
permissive  only.  Nor  does  it  apply  unless  the  specific  manner  in  which 
the  act  is  to  be  done  and  the  specific  location  are  set  out;  nor  where  the 
exercise  was  negligent  in  the  sense  that  the  harm  could  have  been 
avoided.  Thus,  apart  from  the  remedy  for  injurious  affection,  a  person 
may  have  the  right  to  sue  an  expropriating  authority  at  common  law. 

Of  the  four  conditions  necessary  to  establish  a  claim  for  damages 
for  injurious  affection  where  no  land  has  been  taken,  the  last  two  may  be 
open  to  question.  These  excluded  damages  for  personal  injury  or  an 
injury  to  business  or  trade,  and  also  damage  occasioned  by  the  use  of 
the  work.  Damages  to  a  trade  or  business  are  recoverable  where  there 
is  a  partial  taking.  They  are  also  recoverable  on  partial  takings  where 
the  damage  is  caused  by  the  use  of  the  work.  Should  the  law  with 
respect  to  liability  where  there  is  no  taking  be  put  on  the  same  basis  as 
where  there  is  a  partial  taking?  Is  there  any  merit  in  the  present  in- 
consistency?    The  two  questions  will  be  dealt  with  separately. 

1.  Personal  and  business  damage 

The  rule  excluding  these  damages  stemmed  from  the  wording  of  the 
1845  English  Act  which  provided  a  remedy  in  respect  of  lands  injuriously 
affected  by  the  execution  of  the  works.  The  courts  held  that  the  damage 
must  arise  from  a  physical  interference  with  some  right,  public  or  private, 
which  the  owners  or  occupiers  of  property  are  by  law  entitled  to  make 
use  of  in  connection  with  such  property  and  which  gives  additional 
market  value  to  the  property  apart  from  the  uses  to  which  any  particular 
owner  or  occupier  might  put  it. 
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Relying  on  this  proposition,  our  courts  have  ruled  that  there  can  be 
no  compensation  for  the  loss  of  profit  of  a  business  which  is  interrupted, 
where  no  land  is  taken,  and  have  further  decided  that  the  injury  must 
not  be  a  matter  of  mere  personal  inconvenience  or  interference  with  the 
amenities  enjoyed  by  the  owner. 

The  owner  has  suffered  a  loss  in  these  instances  and  he  should  be 
indemnified.  There  is  no  justification  in  these  circumstances  for  treat- 
ing an  owner  where  there  has  been  no  taking  differently  from  the  owner 
whose  lands  have  been  partially  taken. 

Recommendation 

The  Commission  therefore  recommends  that  expropriating  author- 
ities assume  liability  for  personal  and  business  damage  in  cases  where 
there  is  no  land  taken  if,  in  the  absence  of  statutory  authority,  liability 
would  have  existed. 

2.  Damage  caused  by  Use  of  the  Works 

This  poses  a  more  difficult  problem.  If  the  owner  suffers  a  loss 
because  of  the  use  of  the  works,  why  should  he  not  be  indemnified?  In 
cases  of  partial  taking,  he  will  be  indemnified.  Where  there  is  no  taking 
and  damage  is  caused  by  the  construction  of  the  works,  he  will  be 
indemnified.  Why  stop  there?  In  principle,  it  may  well  be  that  he 
would  be  entitled  to  recover  his  loss.  The  Clyne  Report  in  British 
Columbia  so  recommends.  In  practice,  however,  the  Commission  feels 
that  the  cost  of  imposing  such  a  liability  is  such  an  unknown  and  might 
be  so  great  that  the  burden  on  the  public  purse  would  be  unacceptable. 
In  addition,  it  might  prevent  the  carrying  out  of  numbers  of  projects 
which  are  essential  from  the  community  point  of  view.  For  example, 
the  use  of  a  newly-completed  ten-lane  highway  in  Metropolitan  Toronto 
might  cause  damage  in  varying  degrees  to  lands  not  only  immediately 
adjacent  to  the  highway  but  those  100  yards,  a  quarter  of  a  mile,  or  even 
further  distant.  When  one  considers  a  wide  swath  of  potential  claimants 
along  both  sides  of  the  highway  for  so  long  as  the  highway  is  used,  it 
is  clear  that  potential  liability  could  be  great. 

No  doubt  a  study  on  statutory  immunity  would  examine  the  cost 
of  extending  the  liability  of  expropriating  authorities  in  this  way.  Until 
some  such  study  reveals  what  the  cost  is  likely  to  be,  the  Commission 
feels  it  cannot  recommend  that  liability  be  extended  in  cases  where  there 
has  been  no  taking  to  include  coverage  of  damages  flowing  from  the  use 
of  the  works. 

Recommendation 

The  Commission  recommends  that,  in  cases  where  there  is  no  taking, 
expropriating  authorities  remain  liable  for  damages  caused  by  the  con- 
struction of  the  work  and  remain  exempt  from  liability  where  damage 
is  caused  by  the  use  of  the  work. 
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CHAPTER  VI 
CONCLUDING  THE  EXPROPRIATION 

A.  Date  of  Valuation 

The  Expropriation  Procedures  Act,  1962-63  provides  that  compen- 
sation shall  be  determined  as  of  the  date  of  registration  of  the  plan  of 
the  land  to  be  expropriated  in  the  appropriate  registry  or  land  titles 
office.  From  the  date  of  such  registration,  the  land  becomes  vested  in 
the  expropriating  authority.  However,  the  expropriating  authority 
may  not  require  possession  of  the  lands  from  the  former  owner  for  a 
considerable  time.  Although  section  8  (1)  of  the  Act  states  that  the 
expropriating  authority,  when  no  settlement  has  already  been  made, 
shall  make  an  offer  within  six  months  after  the  registration  of  the  plan 
and  before  taking  possession,  the  section  goes  on  to  state  that  the  failure 
to  make  such  an  offer  does  not  invalidate  the  expropriation.  The  only 
penalty  imposed  on  the  expropriating  authority,  should  it  fail  to  make  the 
offer,  is  the  payment  of  interest  on  the  compensation  payable  from  the 
date  of  registration  of  the  plan.  However,  if  no  offer  is  made  by  the 
expropriating  authority  in  the  six-month  period,  the  owner  may  initiate 
negotiation  or  arbitration  proceedings,  although  it  is  not  incumbent  on 
him  to  do  so. 

Thus,  a  person  may  have  his  land  expropriated  and  receive  no 
offer  of  compensation  for  an  indefinite  period.  Several  years  might 
elapse  before  he  is  paid  and,  when  he  receives  his  compensation,  it  will 
be  based  on  value  at  the  date  of  expropriation.  In  a  time  of  rising  prices, 
which  has  been  the  recent  experience,  he  will  suffer  a  severe  loss.  The 
compensation  he  receives  could  well  be  30  or  40  per  cent  less  than  he 
would  require  to  purchase  equivalent  premises. 

Even  where  an  offer  is  made  within  the  six-month  period,  by  the 
time  a  settlement  is  reached  or  compensation  awarded,  the  former  owner 
may  suffer  a  substantial  loss.  When  market  prices  rise  at  the  rate  of  10 
per  cent  a  year,  as  they  have  been  in  some  areas,  he  is  bound  to  lose. 

The  solution  to  this  problem  would  be  to  have  alternative  dates  of 
valuation.  These  would  be  either  the  date  of  plan  registration  or  the 
date  when  the  former  owner  is  required  to  give  up  possession.  Using 
the  date  on  which  the  compensation  is  fixed  is  not  desirable,  as  it  might 
tend  to  prolong  compensation  proceedings  as  the  party  in  whose  favour 
the  tide  of  the  market  was  running  would  benefit  with  each  passing  day. 
Where  no  offer  was  made  during  the  six-month  period,  the  former  owner 
should  be  entitled  to  choose  which  of  the  alternate  dates  will  be  applied. 
He  should  never  be  worse  off  than  receiving  the  value  at  the  time  his 
property  was  expropriated.  On  the  other  hand,  he  should  be  protected 
against  a  rising  market. 

Where  an  offer  is  made  within  the  period  but  is  unreasonably  low, 
the  arbitrator  should  be  able  to  select  which  of  the  two  dates  should 
govern  on  the  basis  of  what  he  considers  just  in  the  circumstances. 
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Thus,  when  compensation  proceedings  are  drawn  out  through  the 
expropriating  authority  failing  to  make  an  adequate  offer,  the  owner 
will  receive  protection  against  rising  prices. 

Recommendation 
The  Commission  recommends  that: 

1.  Where  the  expropriating  authority  does  not  make  an  offer  to 
the  owner  within  six  months  of  the  date  of  the  registration  of 
the  plan,  at  the  option  of  the  owner,  land  be  valued,  as  of  the 
date  of  expropriation  or  as  of  the  date  when  possession  is 
required ; 

2.  Where  the  offer  is  made  within  the  six-month  period  but,  in  the 
opinion  of  the  arbitrator,  is  unreasonably  low,  the  arbitrator 
be  empowered  to  fix  the  date  of  valuation,  as  to  him  seems  just, 
either  as  of  the  date  of  expropriation  or  as  of  the  date  when 
possession  is  required. 

Related  to  this  problem  of  time  of  valuation  is  the  effect  on  values 
of  the  planned  development.  A  few  expropriating  authorities  are, 
before  expropriating  land,  giving  publicity  to  the  fact  that  they  intend 
to  take  the  land  for  some  purpose.  This  may  cause  "planning  blight" 
and  depress  prices  in  the  area  affected.  This  matter  was  dealt  with  in 
Part  D  of  Chapter  III  under  the  heading  of  Disregarding  the  Planned 
Development. 

B.  Interest  Adjustment 

The  Expropriation  Procedures  Act,  1962-63  provides  that  the  tribu- 
nal determining  compensation  may  allow  interest  on  the  amount  of  the 
award  at  the  rate  of  5  per  cent  per  annum  from  such  date  as  is  fixed  by 
the  tribunal.  While  the  statute  is  permissive,  it  has  been  held  that  this 
power  is  to  be  exercised  in  accordance  with  well-established  equitable 
principles.  Under  the  case  law,  expropriations  are  regarded  as  analogous 
to  voluntary  sales  and,  as  a  general  rule,  interest  is  payable  from  the 
date  at  which  title  passes,  which  is  the  expropriation  date.  However, 
if  the  owner  remains  in  possession  after  that  date  and  uses  property 
productively,  he  is  not  entitled  to  interest. 

The  awarding  of  interest  should  be  regarded  as  compensation  for 
the  temporary  loss  of  capital.  It  should  therefore  be  payable  on  the 
portion  of  the  compensation  consisting  of  market  value  and  not  on  the 
portion  representing  damages.  Particularly  in  the  case  of  business 
disturbance,  allowing  interest  on  damages  would  result  in  excessive 
compensation. 

As  the  statutory  provision  now  stands,  it  is  only  the  owner  who 
proceeds  to  arbitration  who  is  entitled  to  interest.  An  owner  who  settles 
should  be  in  no  worse  position.     It  would  therefore  seem  preferable  to 
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have  the  legislation  state  that  interest  will  be  payable  from  the  date  of 
expropriation  in  all  cases,  except  to  the  extent  that  the  owner  remains  in 
possession  after  that  date  and  makes  productive  use  of  the  land  by,  for 
example,  residing  on  it,  farming  it,  or  operating  a  business  upon  it. 

Under  the  conditions  of  the  present  money  market,  it  is  clear  that 
5  per  cent  interest  is  not  adequate.  If  the  owner  has  to  borrow  money, 
while  he  is  temporarily  deprived  of  his  capital  to  purchase  alternative 
accommodation,  he  would  currently  have  to  pay  in  the  neighbourhood 
of  8  per  cent  interest.  Accordingly  instead  of  a  fixed  rate  of  interest  as 
now  set  by  the  statute,  it  would  be  fairer  if  the  interest  could  be  tied  in 
with  whatever  the  prevailing  rates  are.  A  suitable  criterion  would  be 
J/2  of  1  per  cent  above  the  current  National  Housing  Act  rate  for  ordinary 
home  owner  loans. 

Recommendation 

The  Commission  recommends  that: 

1.  As  a  general  rule,  interest  be  paid  from  the  date  of  expropriation 
on  the  market  value  portion  of  the  compensation  award, 
whether  or  not  the  compensation  is  fixed  by  arbitration  or 
settlement; 

2.  This  general  rule  not  apply  where  the  owner  remains  in  posses- 
sion and  makes  productive  use  of  the  land  after  the  date  of 
expropriation ; 

3.  Instead  of  a  fixed  5  per  cent  rate,  interest  be  paid  at  Y2  of 
1  per  cent  above  the  current  National  Housing  Act  rate  for 
ordinary  home  owner  loans. 

Should  the  owner  be  deprived  of  his  interest  if  he  has  been  respon- 
sible for  delaying  the  determination  of  the  compensation?  The  Act  at 
present  gives  the  administrative  tribunal  discretion  to  deprive  the 
owner  of  either  all  or  part  of  the  interest  to  which  he  would  otherwise 
be  entitled,  where  the  tribunal  is  of  the  opinion  that  any  such  delay  is 
attributable  in  whole  or  in  part  to  the  owner.  There  is  a  further  provi- 
sion by  which  the  owner  loses  interest  and  costs  in  instances  where  he  is 
awarded  less  than  the  offer  required  by  the  statute,  unless  the  tribunal 
otherwise  determines.  In  such  cases,  he  loses  the  interest  from  the  date 
of  the  offer.  It  has  already  been  recommended  that  this  latter  provision 
be  retained  in  so  far  as  it  relates  to  depriving  an  owner  of  his  costs. 

There  are  thus  two  situations  in  which  the  owner  may  lose  his 
interest : 

1.  Where  he  has  caused  a  delay  in  determining  the  compensation 
payable;  and 

2.  Where  he  is  awarded  less  than  the  offer  required  to  be  made 
by  the  statute. 
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So  far  as  the  first  of  these  is  concerned,  it  would  seem  desirable 
to  retain  the  penalty  as  an  incentive  to  facilitate  settlement  and  the 
conduct  of  proceedings.  Should  there  be  a  mutuality  of  penalty  here? 
If  the  expropriating  authority  is  responsible  for  delay,  should  the  rate 
be  increased?  The  owner  is  already  receiving  interest  to  compensate 
him  for  his  temporary  loss  of  capital.  Should  he  be  entitled  to  more? 
He  ought,  on  the  other  hand,  to  be  entitled  to  his  capital  as  soon  as  is 
reasonably  possible.  Accordingly,  in  order  to  induce  the  expropriating 
authority  to  avoid  delay,  it  is  proposed  that  the  authority  be  required 
to  pay  up  to  double  the  rate  of  interest  over  any  periods  of  delay  caused 
by  it. 

In  those  situations  where  the  owner  is  awarded  less  than  he  was 
offered,  he  should  not  be  deprived  of  his  interest.  There  is  room  for 
honest  differences  in  appraisals  and  it  would  seem  unfair  to  subject  the 
owner  to  this  penalty  because  appraisal  techniques  cannot  pinpoint 
a  price  and  the  arbitrator  arrives  at  a  figure  which  may  only  be  slightly 
less  than  that  of  the  owner's  appraiser.  Furthermore,  as  was  mentioned 
above,  it  has  already  been  recommended  that  the  tribunal  have  the 
discretion  to  deprive  the  owner  of  his  costs  in  such  instances.  While 
the  reason  that  appraisal  techniques  may  not  produce  an  exact  figure 
applies  equally  to  the  question  of  depriving  the  owner  of  his  costs, 
there  should  be  some  control  over  the  rejection  by  the  owner  of  reason- 
able offers.  A  discretionary  penalty  of  depriving  him  of  his  costs  after 
the  date  of  the  offer  would  seem  sufficient  for  this  purpose. 

Recommendation 
The  Commission  recommends  that: 

1.  Where  a  delay  in  the  settlement  or  arbitration  proceedings 
has  been  the  fault  of  the  owner,  then  the  tribunal  have  the 
discretion,  as  it  now  does,  to  deprive  the  owner  of  part  or  all 
of  the  interest  to  which  he  would  otherwise  be  entitled ; 

2.  Where  a  delay  in  the  settlement  or  arbitration  proceedings 
has  been  the  fault  of  the  expropriating  authority,  then  the 
tribunal  have  the  discretion  to  require  the  authority  to  pay  up 
to  double  the  amount  of  interest  during  the  period  of  delay; 
and 

3.  The  owner  should  not  be  denied  interest  by  way  of  penalty 
merely  because  there  is  a  difference  between  the  amount  of 
the  award  and  the  statutory  offer  made  in  compliance  with 
the  existing  legislation. 

C.  Mode  of  Payment 

In  order  to  facilitate  and  expedite  the  relocation  of  the  owner, 
he  should  receive  a  substantial  proportion  of  the  compensation  as  soon 
as  reasonably  possible  after  the  date  of  expropriation. 
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At  the  present  time,  the  expropriating  authority  is  required  before 
taking  possession  to  offer  not  less  than  50  per  cent  of  the  amount  to 
which  the  expropriating  authority  estimates  the  owner  will  be  entitled. 

This  50  per  cent  figure  should  be  increased  to  85  or  90  per  cent  so 
that  the  owner  will  be  in  a  more  satisfactory  position  to  obtain  alter- 
native accommodation.  However,  the  percentage  should  only  be  applied 
to  the  market  value  element  in  the  compensation  and  not  to  damages. 
The  estimation  of  disturbance  damages  might  cause  delay,  particularly 
in  regard  to  business  losses.  Reimbursement  for  moving  expenses  can 
be  made  when  they  have  been  incurred.  Furthermore,  the  object  of 
advancing  this  portion  of  the  compensation  is  to  provide  the  owner 
with  funds  to  purchase  alternative  accommodation  and  not  prepay  his 
damages. 

It  is  understood,  of  course,  that  the  owner  is  free  to  accept  the 
portion  tendered  without  prejudice  to  his  right  to  contest  the  amount 
of  the  offer. 


Recommendation 

The  Commission  therefore  recommends  that  the  portion  of  the  offer 
tendered  to  the  owner  be  increased  from  50  per  cent  to  85  per  cent,  but 
that  the  percentage  be  applied  only  to  that  market  value  part  of  the 
compensation. 

It  should  be  added  that  it  is  unusual  for  an  award  to  be  less  than 
the  amount  offered.  Seldom  would  an  award  be  so  low  as  to  be  below 
85  per  cent  of  the  expropriating  authority's  offer.  However,  in  such 
an  unlikely  case,  the  authority  would  be  entitled  to  recoup  the  difference. 

When  the  land  is  expropriated,  the  owner  should  feel  free  to  seek 
legal  and  appraisal  advice.  He  should  not  be  deterred  from  doing  so 
by  the  fear  of  the  cost  involved  or  from  lack  of  funds.  It  has  already 
been  recommended  that  he  be  indemnified  for  his  costs.  Should  he  lack 
funds,  however,  he  might  still  be  reluctant  to  go  to  a  lawyer  or  an 
appraiser.  The  lawyer  may  require  a  retainer  and  there  may  well  be 
such  a  time  lag  between  the  rendering  of  the  professional  services  and 
the  payment  of  the  compensation  that  the  lawyer  or  appraiser  will  look 
to  the  owner  for  payment  before  the  owner  is  put  in  funds.  One  solution 
is  to  advance  the  owner  all  or  part  of  his  anticipated  costs.  The  difficulty 
here  is  in  not  knowing  what  the  anticipated  costs  will  be.  These  will 
vary  depending  on  the  stage  at  which  the  matter  is  finally  determined. 
The  answer  is  to  advance  to  the  owner  sufficient  funds  from  time  to 
time  during  the  determination  of  compensation  to  cover  the  reasonable 
cost  of  retaining  legal  and  appraisal  services.  Not  all  owners  will  wish 
such  assistance  and  it  should  therefore  be  optional  on  the  part  of  the 
owner.     If  he  wishes  it,  he  will  apply  to  the  expropriating  authority. 
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Recommendation 

The  Commission  recommends  that  an  owner  be  entitled  to  receive 
from  the  expropriating  authority  from  time  to  time  during  the  deter- 
mination of  the  compensation  sufficient  funds  to  cover  the  reasonable 
cost  of  retaining  legal  and  appraisal  services. 

D.  Relocation  Assistance 

1.  General 

Although  it  is  not  strictly  a  matter  of  the  determination  of  com- 
pensation, the  Commission  feels  that  it  should  mention  the  importance 
of  relocation  assistance,  particularly  in  urban  renewal  areas. 

The  payment  of  adequate  compensation  is  one  matter.  The  owner 
may  have  been  fairly  treated  on  that  score,  and  he  may  believe  that 
he  has  been.  However,  when  confronted  with  the  problem  of  relocating 
himself,  he  may  be  exposed  to  considerable  difficulties  and,  unless 
he  receives  assistance,  may  end  up  in  an  inferior  position  or,  at  the 
least,  having  experienced  the  strain  of  coping  with  these  obstacles. 
In  such  cases,  although  he  believed  he  received  just  treatment  with 
respect  to  compensation,  he  may  consider  that  his  overall  treatment 
is  unfair. 

The  question  is,  what  kinds  of  assistance  programmes  might  be 
adopted  to  alleviate  the  difficulties  of  relocation? 

The  Commission  considers  that  the  kinds  of  assistance  outlined 
below  would  be  helpful: 

1.  Expropriating  authorities  should  plan  their  expropriations  so 
that  owners  will  be  given  sufficient  advance  notice  to  provide 
them  with  an  adequate  opportunity  to  relocate. 

2.  A  public  education  programme  should  be  instituted  to  point 
out  to  owners,  where  market  prices  are  rising,  the  dangers 
of  not  seeking  alternative  accommodation  immediately,  and 
generally  to  advise  on  the  purchase  of  a  new  home  or  finding 
suitable  rental  accommodation. 

3.  The  displaced  businessman  should  be  encouraged  to  relocate. 
Consideration  should  be  given  to  the  establishment  of  a  govern- 
mental agency  to  assist  him  in  relocating  and  the  provision  in 
appropriate  cases  of  short-term,  low  interest  government  loans. 
These  loans  might  be  repaid  out  of  the  remainder  of  the  com- 
pensation for  his  land  or  the  damages  for  business  disturbance. 

4.  The  advance  of  a  portion  of  the  compensation  is  a  form  of 
relocation  assistance.  If  the  Commission's  recommendation 
of  increasing  that  portion  from  50  per  cent  to  85  per  cent 
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were  not  adopted,  then  an  alternative  would  be  to  provide  the 
owner  with  low-interest  or  interest-free  loans  up  to  the  unpaid 
portion  of  the  offer.  (In  the  case  of  residential  owners,  the 
recommended  5  per  cent  allowance  is  intended  in  part  to  assist 
the  owner  to  relocate.) 

5.  Where  a  substantial  number  of  properties  is  to  be  taken  in 
a  given  area,  whether  for  urban  renewal  or  otherwise,  the 
authority  should  maintain  listings  of  properties  available  for 
alternative  accommodation.  Arrangements  should  be  made 
for  the  elderly  and  the  incapacitated  to  visit  the  possible 
choices  available  to  them. 

6.  Immigrants  with  language  difficulties  should  have  an  inter- 
preter service  made  available  to  them. 

2.    Urban  renewal:  a  special  problem 

There  is  a  very  serious  relocation  problem  where  housing  is  ex- 
propriated in  substandard  or  blighted  areas.  This  usually  occurs  under 
urban  renewal  schemes.  However,  the  same  problem  may  occur  where 
the  expropriation  of  housing  results  from  other  types  of  programmes, 
such  as  highway  or  school  projects. 

Fair  compensation  for  housing  in  substandard  or  blighted  areas 
may  not  be  sufficient  to  place  persons  dispossessed  by  expropriations 
in  what  the  government  may  regard  as  adequate  accommodation  con- 
sistent with  its  general  housing  policies  and  programmes.  Consideration 
should  therefore  be  given  to  whether  some  kind  of  additional  assistance 
should  be  provided  in  cases  of  this  kind. 

At  the  outset,  it  should  be  made  clear  that  everything  should  be 
done  to  ensure  that  fair  compensation  is  paid.  The  Don  Mount  survey 
(Appendix  B)  indicates  two  problems  in  this  respect: 

1.  Market  values  in  areas  which  become  subject  to  urban  renewal 
programmes  may  well  become  depressed,  with  the  result  that 
the  compensation  paid  will  not  be  sufficient  to  purchase  com- 
parable housing  elsewhere;  and 

2.  The  market  value  of  housing  on  the  periphery  of  the  renewal 
area  may  rise  relatively  to  the  market  value  of  other  alter- 
native housing,  as  a  substantial  number  of  expropriated  owners 
will  wish  to  stay  in  the  same  general  neighbourhood  and  become 
potential  purchasers  of  the  housing  for  sale  on  the  periphery. 

The  first  of  these  problems  has  been  dealt  with  by  this  Report.  In 
Chapter  III,  it  has  been  recommended  that  the  effect  of  planned  develop- 
ment be  disregarded  in  assessing  market  value.  The  second  problem 
is  more  difficult.  To  some  extent,  the  pressure  on  the  market  for 
peripheral  housing  can  be  alleviated  through  expropriating  authorities 


57 

planning  their  programmes  so  that  a  flood  of  purchasers  is  not  let  into 
the  market  at  the  same  time.  In  addition,  an  extensive  relocation 
assistance  programme  could  make  available  a  wider  variety  of  choice 
to  the  expropriatee  than  now  exists.  However,  it  may  have  to  be 
recognized  that  there  is  no  complete  solution  to  the  second  problem. 

Assuming  for  the  moment  that  those  who  are  dispossessed  by  such 
expropriations  receive  the  market  value  of  their  interests  plus  disturb- 
ance damages,  as  recommended  in  this  Report,  then  what  sort  of  alter- 
native accommodation  is  available  to  them? 

Dispossessed  tenants  will  nearly  always  become  tenants  elsewhere 
and,  in  many  cases,  this  will  be  in  public  housing.  These  persons  do 
not  usually  have  the  means  to  consider  purchasing  a  home. 

In  this  respect,  the  National  Housing  Act  provides  that  urban 
renewal  schemes  include  a  plan  for  making  available  to  persons  dispos- 
sessed : 

.  .  .  decent  and  safe  and  sanitary  accommodation  at  rentals  that, 
in  the  opinion  of  the  Corporation,  are  fair  and  reasonable  having 
regard  to  the  incomes  of  the  persons  to  be  dispossessed. 

(The  Corporation  is,  of  course,  Central  Mortgage  and  Housing  Corpora- 
tion.) Urban  renewal  areas  are  defined  as  blighted  or  substandard 
areas  of  a  municipality  for  which  the  provincial  government  concerned 
has  approved  the  implementation  of  an  urban  renewal  scheme.  The  Act 
further  provides  for  federal  financial  assistance  towards  the  cost  of 
employing  persons  to  assist  owners  to  adjust  to  urban  renewal  schemes 
and  assist  dispossessed  persons  to  relocate. 

These  provisions  of  the  National  Housing  Act  only  apply  to  urban 
renewal  schemes  under  the  Act.  They  therefore  have  no  application 
to  expropriations  for  other  types  of  projects.  Furthermore,  and  perhaps 
more  significantly,  the  Act  only  requires  that  alternative  accommoda- 
tion in  the  form  of  rentals  be  made  available.  This  gives  the  expro- 
priated owner-occupier  assistance  only  if  he  chooses  to  rent.  If  he  wishes 
to  purchase  another  home,  he  is  left  to  his  own  financial  resources. 
It  appears  from  the  survey  taken  in  Don  Mount  that  most  expropriated 
owner-occupiers  would  prefer  to  purchase  homes  rather  than  rent. 

Again,  assuming  that  the  owner-occupier  has  received  fair  compensa- 
tion for  his  property,  he  should  be  in  a  position  to  buy  a  similar  property 
elsewhere.  But  is  this  to  be  considered  desirable?  Is  he  to  merely 
substitute  a  home  in  one  substandard  area  for  one  in  another?  Surely 
the  main  purpose  of  urban  renewal  is  to  eliminate  substandard  housing. 

Take  as  an  example  a  retired  couple  in  their  sixties  who  have  lived 
for  years  in  an  area  that  has  now  become  blighted.  They  have  paid  off 
the  mortgage  before  retirement  and  can  thus  manage  to  live  there  on 
their  low  income  of,  say,  $200  or  $250  a  month.  Their  house  is  expro- 
priated for  $10,000.     The  couple  do  not  wish  to  rent  but  want  to  buy 
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another  home.  Suppose  that  a  suitable  house  of  a  minimum  standard 
could  be  obtained  for  not  less  than  $15,000,  are  the  couple  to  be 
forced  to  take  a  mortgage  for  the  difference?  And  what  if  their  very 
limited  income  would  not  permit  the  financing  of  such  a  mortgage? 
What  of  the  increase  in  property  tax  and  in  other  items  that  they  will 
have  to  bear  in  maintaining  themselves  in  a  more  expensive  home? 

If  assistance  is  to  be  given  in  these  cases,  the  question  is  what 
should  be  its  nature  and  its  extent.  The  most  generous  help  would  be 
to  make  an  outright  grant  to  the  owner-occupier  of  the  difference  in 
value  between  the  expropriated  property  and  the  new  property.  How- 
ever, it  may  be  that  this  would  be  considered  by  many  to  be  an  un- 
deserved windfall.  On  the  other  hand,  loan  assistance  might  be  made 
available  to  whatever  extent  is  needed,  having  regard  to  the  personal 
circumstances  of  the  particular  owner-occupier.  Such  a  loan  could  be 
secured  by  a  mortgage  on  the  new  property  and  be  either  at  a  low  rate 
of  interest  or  interest-free. 

The  City  of  Toronto  Development  Department  has  suggested  a 
deferred  repayment  loan  scheme  for  expropriated  owner-occupiers  who 
are  in  need  of  financial  assistance  to  purchase  new  accommodation. 
In  order  to  qualify  under  the  proposed  scheme,  the  owner-occupier 
would  have  to  have  resided  in  the  house  for  at  least  two  years  and  have 
his  compensation  fixed  at  not  more  than  $12,000.  Such  owner-occupiers 
would  be  entitled  to  deferred  repayment  loans  on  the  basis  of  their 
individual  needs  and  resources.  The  loans  would  be  without  interest, 
secured  by  mortgage  on  the  property  purchased,  and  repayable  either 
on  the  death  of  the  owner  or  on  the  sale  of  the  property.  It  was  pro- 
posed that  the  provincial  government  provide  these  loans  and  establish 
an  agency  to  administer  them. 

The  provincial  government  now  has  two  different  programmes  of 
financial  assistance  administered  by  the  Ontario  Housing  Corporation. 
The  first  is  a  land  lease  scheme  with  deferment  of  ground  rent.  The 
second  is  a  loan  programme  to  assist  in  the  purchase  of  alternative 
housing.  Both  are  at  present  confined  in  their  scope  to  expropriations 
made  under  urban  renewal  schemes  under  The  Planning  Act. 

1.  The  H.O.M.E.  Deferred  Ground  Rental 

Limited  assistance  is  available  under  the  provincial  government's 
H.O.M.E.  Plan,  by  which  the  ground  rent  of  the  new  home  may  be 
either  partially  or  totally  deferred.  However,  this  programme  is  con- 
fined to  assisting  owner-occupiers  who  are  over  the  age  of  60,  have  a 
limited  fixed  income,  and  have  received  sufficient  compensation  from 
the  expropriated  property  to  enable  them  to  purchase  the  alternative 
dwelling  outright  (exclusive  of  the  land  and  services). 

2.  The  Displaced  Home-Owner  Loan  Scheme 

On  September  11th,  1967,  the  provincial  government  announced 
a  loan  scheme  to  assist  displaced  home-owners  to  purchase  alternative 
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housing.  The  maximum  loan  will  be  $5,000  and  carry  interest  at  current 
National  Housing  Act  rates.  Under  the  scheme  three  kinds  of  loan 
will  be  made: 

1.  loans  repayable  over  15  years, 

2.  loans  under  which  interest  only  will  be  payable  for  the  first  5 
years,  the  principal  to  be  repaid  over  the  following  10  years, 
and 

3.  loans  repayable  over  15  years,  but  under  which,  depending 
upon  the  economic  circumstances  of  the  borrower,  repayment 
of  principal  will  be  deferred  for  up  to  5  years  and  interest 
during  that  period  will  be  forgiven. 

There  is  no  age  limitation  under  this  scheme  and,  apart  from  the  third 
kind  of  loan,  no  income  requirement.  To  be  eligible,  however,  the 
owner-occupier  must  have  lived  for  at  least  two  years  in  the  expro- 
priated home  prior  to  the  date  of  expropriation  and  be  unable  to  pur- 
chase comparable  accommodation  for  the  amount  received  for  the  home 
taken. 

Conclusion 

Financial  assistance  to  place  dispossessed  persons  in  better  accom- 
modation than  they  had  previously  is  entirely  distinct  from  the  payment 
of  adequate  compensation  for  the  property  taken.  If  the  recommenda- 
tions of  this  Report  were  implemented,  owners  should  receive  a  just 
price  for  their  homes,  whether  or  not  they  are  located  in  urban  renewal 
areas  and  whether  or  not  they  are  substandard.  They  should  also 
receive  adequate  compensation  in  the  form  of  damages  to  cover  the 
cost  of  finding  and  moving  to  new  premises. 

The  compensation  received  should  thus  be  sufficient  to  reinstate 
them  in  equivalent  premises.  However,  as  was  pointed  out  earlier, 
it  is  socially  desirable  to  reinstate  persons  dispossessed  from  substandard 
housing  in  superior  housing.  The  question  is  to  what  extent  and  in 
what  manner  should  the  improvement  in  accommodation  be  financially 
assisted.  This  is  really  a  problem  in  social  welfare  and  should  be  kept 
apart  from  the  payment  of  compensation  for  the  property  taken. 

The  manner  in  which  this  problem  was  dealt  with  in  Newfoundland 
should  be  mentioned.  There,  a  large  redevelopment  project  in  the  City 
of  St.  John's  resulted  in  several  hundred  families  being  dispossessed 
from  what  was  regarded  as  substandard  housing.  Sufficient  compar- 
able housing  was  not  available  and  those  dispossessed  were  not  in 
sufficient  funds  to  buy  the  superior  housing  that  was  available  or  could 
be  built.  Accordingly  the  Newfoundland  legislature  enacted  The  Family 
Homes  Expropriation  Act,  1964  which  provided  that: 

.  .  .  the  principle  of  assessment  shall  be  that  the  owner  of  the  family 
home  shall  receive  such  compensation  as  will  at  current  costs  and 
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prices  put  him  in  a  position  to  acquire  by  purchase  or  construction 
a  home  reasonably  equivalent  to  that  which  is  being  expropriated. 

The  embodiment  of  this  principle  of  "reasonably"  equivalent  reinstate- 
ment in  the  statute  resulted  in  the  cost  of  the  land  purchase  almost 
doubling.  Instead  of  the  estimated  $2,000,000,  the  City  of  St.  John's 
actually  paid  out  $3,700,000  in  compensation. 

It  is  clear  therefore  that  very  serious  problems  exist  and  that  there 
may  be  a  variety  of  solutions.  While  the  Commission  recognizes  that 
there  is  a  need  for  public  assistance  in  relocation,  it  nevertheless  con- 
siders that  this  is  a  separate  matter  from  the  question  of  compensation 
for  property  taken.  The  Commission  believes  that  the  policy  decisions 
with  respect  to  the  nature  and  extent  of  the  relocation  assistance  are  not 
within  its  terms  of  reference. 

Recommendation 
The  Commission  recommends  that: 

1.  In  addition  to  providing  fair  compensation  for  property  expro- 
priated and  damages  for  disturbance  as  recommended  in  this 
Report,  the  legislation  should  require  expropriating  authorities 
to  ensure  that  financial  relocation  programmes  are  available 
to  meet  the  special  needs  of  persons  being  dispossessed  in  urban 
renewal  projects; 

2.  Such  financial  relocation  programmes  should  be  available  to 
persons  dispossessed  by  other  types  of  expropriation  where 
like  problems  arise;  and 

3.  Expropriation  authorities  should  make  available  the  various 
kinds  of  relocation  assistance  outlined  on  pages  55  and  56  of 
this  Report. 

CHAPTER  VII 

A  SPECIAL  PROBLEM  —  UNDERGROUND  GAS  STORAGE 

During  the  course  of  our  deliberations,  the  attention  of  the  Com- 
mission was  directed  to  the  special  problem  which  exists  with  respect 
to  the  basis  of  compensation  to  be  paid  for  underground  gas  storage 
rights  and  ancillary  matters  in  those  areas  where  individual  bargaining 
rights  have  been  affected  by  governmental  intervention.  Representa- 
tions were  made  by  and  on  behalf  of  the  North  Lambton  Gas  Storage 
Association  and  the  Lambton  Gas  Storage  Association,  both  groups 
composed  of  owners  of  underground  gas  storage  areas  in  Lambton 
County;  and  by  counsel  for  one  of  the  leading  gas  storage  companies. 

The  utilization  of  underground  reservoirs  in  Ontario  for  the  storage 
of  natural  gas  is  a  development  of  the  last  decade  which  has  greatly 
facilitated  the  marketing  of  this  product  and  resulted   in  substantial 
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economies  in  the  industry.  The  relevant  enabling  legislation  is  contained 
in  sections  20  and  21  of  The  Ontario  Energy  Board  Act,  1964.  These 
sections  provide  as  follows: 

20.  No  person  shall  inject  gas  for  storage  into  a  geological 
formation  unless  the  geological  formation  is  within  a  designated 
gas  storage  area  and  unless,  in  the  case  of  gas  storage  areas  designated 
after  the  31st  day  of  January,  1962,  authorization  so  to  do  has  been 
obtained  under  section  21  or  its  predecessor. 

21. — (1)  The  Board  by  order  may  authorize  a  person  to  inject 
gas  into,  store  gas  in  and  remove  gas  from  a  designated  gas  storage 
area,  and  to  enter  into  and  upon  the  land  in  the  area  and  use  the 
land  for  such  purposes. 

(2)  Subject  to  any  agreement  with  respect  thereto,  the  person 
authorized  by  an  order  under  subsection  1, 

(a)  shall  make  to  the  owners  of  any  gas  or  oil  rights  or  of 
any  right  to  store  gas  in  the  area  fair,  just  and  equitable 
compensation  in  respect  of  such  gas  or  oil  rights  or  such 
right  to  store  gas;  and 

(b)  shall  make  to  the  owner  of  any  land  in  the  area  fair,  just 
and  equitable  compensation  for  any  damage  necessarily 
resulting  from  the  exercise  of  the  authority  given  by  such 
order. 

(3)  No  action  or  other  proceeding  lies  in  respect  of  such  com- 
pensation, and,  failing  agreement,  the  amount  thereof  shall  be 
determined  by  a  board  of  arbitration  in  the  manner  prescribed  in 
the  regulations,  and  The  Arbitrations  Act  does  not  apply. 

(4)  An  appeal  lies  to  the  Ontario  Municipal  Board  from  an 
award  of  the  board  of  arbitration. 

(5)  Notice  of  an  appeal  under  subsection  4  shall  set  forth  the 
grounds  of  appeal  and  shall  be  sent  by  registered  mail  by  the  party 
appealing  to  the  secretary  of  the  Ontario  Municipal  Board  and  to 
the  other  party  within  fourteen  days  after  the  making  of  the  award 
or  within  such  further  time  as  the  Ontario  Municipal  Board,  under 
the  special  circumstances  of  the  case,  allows. 

(6)  The  hearing  of  an  appeal  under  subsection  4  shall  be  a 
hearing  de  novo,  and  The  Ontario  Municipal  Board  Act  applies 
thereto. 

(7)  An  appeal  within  the  meaning  of  section  95  of  The  Ontario 
Municipal  Board  Act  lies  from  the  Ontario  Municipal  Board  to  the 
Court  of  Appeal,  in  which  case  that  section  applies. 
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By  contrast  the  provisions  of  section  41  deal  with  land  acquired  by 
expropriation  under  the  Act  and  the  compensation  to  be  paid  for  the 
land  and  any  damages  resulting  from  the  exercise  of  such  power.  No 
special  difficulty,  which  has  not  already  been  dealt  with  in  this  Report, 
arises  with  respect  to  land  expropriation  in  these  circumstances.  The 
problem,  however,  of  establishing  the  basis  for  compensation  on  the 
"expropriation"  of  gas  and  underground  gas  storage  rights  under  section 
21  remains  unresolved  and  troublesome. 

It  will  be  noted  that  the  authorization  to  inject  gas  into,  store  gas 
in  and  remove  gas  from  a  designated  gas  storage  area  carries  with  it  the 
obligation  on  the  part  of  the  storage  company  to  pay  fair,  just  and 
equitable  compensation  in  respect  of  the  gas  or  oil  rights,  or  the  right 
to  store  gas.  The  fixing  of  compensation  for  residual  gas  and  gas  storage 
rights  is  a  highly  technical  and  complex  matter  on  which  no  guidance 
is  given  in  the  legislation  and  on  which  the  common  law  is  singularly 
barren.  It  seems  clear  to  us  that  the  principles  governing  the  basis 
for  compensation  on  land  expropriation  are  of  little  relevance  and  ought 
not  to  apply. 

If  one  were  to  assume  a  free  market,  in  the  sense  that  the  bargaining 
of  both  parties  was  unaffected  by  any  legislative  restrictions  either 
federal  or  provincial,  then  the  rate  of  compensation  would  be  settled  on  a 
competitive  basis  including,  perhaps,  competition  from  outside  the 
province,  but  in  an  adjoining  area.  The  application  of  the  principle  of 
market  value  in  these  circumstances  would  be  meaningful.  It  is 
questionable,  however,  whether  value  to  the  taker  could  be  ignored, 
as  it  is  ignored  for  the  most  part  in  land  expropriation  cases.  In  this 
instance  the  owner  of  the  reservoir  has  a  facility  which,  absent  any  re- 
strictions, could  be  used  by  him  or  through  him  by  some  other  person 
for  the  same  purpose  as  that  contemplated  by  the  taker.  If  the  con- 
templated use  is  the  same,  then  value  to  the  owner  and  value  to  the  taker 
merge  and  compensation  should  be  paid  accordingly. 

It  is  appreciated  that  the  quality  of  an  underground  gas  storage 
pool  is  dependent  on  a  number  of  factors,  most  of  which  are  extremely 
technical.  That  is  not  to  say  that  these  factors  should  be  ignored  in 
making  an  assessment  of  the  proper  compensation  to  be  paid  for  the  use 
of  the  facility.  It  probably  does  dictate  that,  in  the  absence  of  agree- 
ment by  the  parties,  the  matter  should  be  settled  by  a  tribunal  having 
such  technical  knowledge  itself  or  having  this  knowledge  readily  available 
to  it.  Such  a  tribunal  would  be  capable  of  developing  a  formula  as  an 
aid  in  assessing  compensation  in  the  individual  case  so  as  to  ensure 
substantial  justice.  An  alternative  would  be  to  establish  a  formula 
by  legislation. 

The  adoption  of  a  formula  would  necessarily  involve  a  decision  on 
whether  the  compensation  should  be  paid  as  a  capital  sum  or  on  an 
annual  basis;  and,  if  the  latter,  whether  the  award  should  be  subject  to 
periodic  review. 
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Another  question  involves  the  proper  basis  of  compensation  for 
residual  or  cushion  gas  which  is  in  place  and  used  as  back-up  pressure 
in  the  storage  reservoir.  It  does  not  necessarily  follow  that  payment 
for  this  resource  should  be  made  on  the  same  basis  as  that  applied  in 
gas  production  although  it  is  appreciated  that  the  practice  prevailing 
in  other  areas  may  provide  a  helpful  guide. 

The  Commission  was  not  invited  nor,  for  obvious  reasons,  has  it 
undertaken,  to  formulate  a  basis  for  compensation  in  these  cases.  It  is 
clear,  however,  that  the  existing  legislative  provisions  for  the  assessment 
of  compensation  are  unsatisfactory. 

Although  there  have  been  a  number  of  authorizations  since  1957, 
under  the  present  Act  and  its  precursors,  for  the  injection,  storage  and 
removal  of  gas,  the  first  arbitration  on  the  question  of  compensation  still 
awaits  final  settlement.  The  award  of  the  special  Board  of  Arbitration 
on  the  Payne  Pool  was  made  on  March  20,  1961.  An  appeal  by  way  of 
trial  de  novo  was  taken  to  the  Ontario  Municipal  Board  and  its  decision 
was  handed  down  on  June  14,  1966.  In  September,  1966  the  Ontario 
Court  of  Appeal  refused  leave  to  appeal,  expressing  the  view  that  there 
was  no  question  of  law  or  jurisdiction  involved.  The  Commission  was 
informed  that  an  appeal  would  be  taken  to  the  Lieutenant  Governor 
in  Council  under  section  94  of  The  Ontario  Municipal  Board  Act. 

It  is  proper  to  point  out  that  on  May  4,  1964,  the  Ontario  Energy 
Board,  acting  under  Order-in-Council  1354/62,  made  a  report  to  the 
Lieutenant  Governor  in  Council  following  an  exhaustive  inquiry  into 
gas  storage  rights  and  related  matters.  The  Energy  Board  dealt,  inter 
alia,  with  the  matter  of  compensation  to  the  owners  in  the  Payne  Pool 
and  indicated  that  they  should  be  compensated  at  the  rate  of  $13.88 
per  acre  per  annum.  In  its  decision  of  June  14,  1966,  the  Ontario 
Municipal  Board  awarded  the  same  owners  compensation  for  gas  storage 
rights  at  the  rate  of  $5.00  per  acre  per  annum.  Without  attempting 
to  judge  which  of  these  figures  was  appropriate,  the  Commission  points 
out  that  the  substantial  variation  between  them  reflects  the  uncertainty 
involved  in  establishing  the  proper  basis  for  compensation  in  this  area. 

The  Commission  feels  that  the  Ontario  Energy  Board,  because  of 
its  knowledge  and  experience  in  the  total  field  of  energy  resources,  is 
the  proper  forum  to  establish  the  formula  for  payment  of  compensation 
in  this  area  and  to  settle  the  compensation  payable  in  individual  cases. 

Recommendation 
The  Commission  recommends  that: 

1.  The  problem  of  recommending  formulae  for  compensation  in 
underground  gas  storage  cases  should  be  referred  to  the  Ontario 
Energy  Board  for  report  to  the  Lieutenant  Governor  in  Council ; 
and 

2.  The  determination  of  the  compensation  payable  in  underground 
gas  storage  cases  should  be  made  by  that  Board,  with  a  right 
to  appeal  to  the  courts. 


64 
CHAPTER  VIII 

SUMMARY  OF  RECOMMENDATIONS 

The  recommendations  of  the  Commission  are  set  out  below.  These 
are  in  the  same  order  as  they  appear  in  the  text  of  the  Report.  The 
Commission  proposes  that  all  the  recommendations  be  embodied  in  the 
governing  compensation  statute,  except  where  the  contrary  is  indicated. 
In  certain  instances,  such  incorporation  will  amount  to  codification  of 
already  existing  law. 

I.— BASIC  PRINCIPLE 

It  should  be  clearly  established  by  the  compensation  statute  that 
the  basic  principle  to  be  applied  in  fixing  compensation  is  indemnification 
for  losses  resulting  from  the  expropriation. 

II.— BASIC  FORMULA 

The  "value  to  the  owner"  test,  as  the  basis  for  determining  com- 
pensation, should  be  abandoned  in  favour  of  a  formula  by  which  the 
compensation  is  arrived  at  by  the  making  of  separate  assessments  of: 

1.  the  market  value  of  the  interest  expropriated;  and 

2.  the  damages  attributable  to  the  expropriation. 

III.— VALUATION  OF  INTERESTS 

A.  Market  Value:  Definition 

The  market  value  of  land  should,  except  as  the  Commission  sub- 
sequently recommends,  be  defined  as  the  amount  which  the  land  might 
be  expected  to  realize  if  sold  in  the  open  market  by  a  willing  seller  to  a 
willing  buyer. 

B.  Special  Value 

Where  land  is  devoted  to  a  purpose  of  such  a  nature  that  there  is 
no  general  demand  or  market  for  land  for  that  purpose,  compensation 
should  be  payable  on  the  basis  of  the  reasonable  cost  of  equivalent  rein- 
statement. 

Such  compensation  should  be  paid  only  when  there  is  a  bona  fide 
intention  on  the  part  of  the  owner  to  relocate  in  similar  premises. 

C.  Special  Adaptability 

1.  Re-zoning  and  potential  use 

Under  existing  law,  compensation  is  sometimes  awarded  on  the 
basis  of  potential  use,  in  anticipation  of  a  change  in  zoning  policy,  not- 
withstanding   a    present    zoning    restriction    against    such    use.     This 
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practice  raises  difficulties  in  determining  compensation,  but  the  Com- 
mission feels  that  the  solutions  proffered  raise  even  graver  problems  and 
accordingly  the  Commission  recommends  no  change  in  the  present  law. 

2.  Avoidance  of  double  recovery 
Compensation  should  not  exceed  the  greater  of, 

(a)  the  existing  use  value  plus  disturbance  damages;  or 

(b)  the  value  based  on  the  highest  and  best  possible  use. 

3.  Relevance  of  value  to  the  taker 

The  special  use  to  which  the  expropriating  authority  will  put  the 
land  should  be  disregarded  in  arriving  at  the  market  value  of  that  land. 

Where  it  appears  that  land  has  been  taken,  not  because  it  is  land 
but  because  of  the  construction  materials  it  can  yield  for  the  carrying 
out  of  a  work,  the  compensation  payable  should  reflect  the  value  of  the 
materials  taken,  or  likely  to  be  taken,  to  be  computed  at  the  prevailing 
rates  for  such  material  at  the  site  of  the  work. 

D.  Disregarding  the  Planned  Development 

In  determining  market  value,  no  account  should  be  taken  of  any 
increase  or  decrease  in  the  value  of  the  land  resulting  from  the  planned 
development  or  from  any  prospect  of  expropriation. 

E.  Value  due  to  Illegal  or  Improper  Use 

Any  increase  in  the  value  of  land  resulting  from  the  use  of  the  land 
or  premises  thereon  in  a  manner  which  could  be  restrained  by  any  court, 
or  is  contrary  to  law,  or  is  detrimental  to  the  health  of  the  occupants  of 
the  premises,  or  to  the  public  health,  should  not  be  taken  into  account  in 
determining  compensation  payable. 

F.  Separate  Interests 

1.  General 

It  should  be  made  clear  that,  except  in  the  cases  of  mortgages  and 
vendors'  interests  under  agreements  for  sale,  where  there  are  separate 
interests  in  land,  the  interests  are  to  be  valued  separately.  Such  separate 
valuations  should  be  made  at  the  same  time  and  by  the  same  body. 

2.  Leaseholds 

(i)   Frustration 

When  all  the  land  subject  to  a  lease  is  expropriated,  the  lease 
should  be  considered  frustrated  from  the  date  of  expropriation,  and 
the  tenant's  obligation  to  pay  rent  should  cease  from  that  time. 
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Where  only  part  of  the  lands  leased  is  expropriated: 

(a)  the  landlord  should  be  compensated  with  a  capital  sum  re- 
presenting the  market  value  of  the  land  taken;  and 

(b)  the  tenant's  obligation  to  pay  rent  under  the  lease  should  be 
abated  pro  tanto. 

If,  however,  the  partial  taking  renders  the  remaining  land  unfit  for 
the  purpose  of  the  lease,  the  lease  should  be  considered  frustrated  and  the 
tenant's  obligation  to  pay  rent  should  cease. 

(ii)  Mere  possibility  of  renewal 

In  the  valuation  of  the  term  of  a  lease,  the  existing  law,  which  does 
not  take  into  account  the  possibility  of  a  renewal  of  the  term  where  the 
tenant  has  no  right  to  renewal,  should  remain  unchanged. 

3.  Mortgages 

(i)  Repayment  of  principal 

A  mortgagee  should  be  entitled  to  the  outstanding  balance  under 
his  mortgage  and,  having  regard  to  priorities,  should  be  paid  out  of  the 
market  value  portion  of  the  compensation. 

Where  mortgaged  lands  are  expropriated,  the  principal  outstanding 
under  any  mortgage,  whether  or  not  such  principal  is  then  due,  should 
become  repayable,  without  notice  or  bonus,  out  of  the  market  value 
portion  of  the  compensation. 

(ii)  Relief  to  mortgagor  where  deficiency 

Where  the  mortgage  was  a  purchase  money  mortgage  and  the 
market  value  portion  of  the  compensation  is  not  sufficient  to  pay  the 
amount  outstanding  on  the  mortgage,  the  mortgagor  should  be  relieved 
of  any  liability  for  the  deficiency  on  the  covenant  to  repay. 

Where  the  market  value  portion  of  the  compensation  is  not  sufficient 
to  pay  the  amount  outstanding  on  any  mortgage,  and  there  was  a  bonus 
paid  under  that  mortgage,  the  mortgagor's  liability  on  the  covenant 
to  repay  should  be  reduced  by  deducting  the  amount  of  the  bonus  from 
the  deficiency. 

(iii)  Apportionment 

Where  only  part  of  the  mortgaged  property  is  expropriated,  the 
mortgagee  should  be  entitled  to  be  paid  out  of  the  compensation  for  the 
property  taken  a  sum  that  would  leave  the  ratio  between  the  balance 
outstanding  on  the  mortgage,  after  such  payment,  and  the  value  of  the 
mortgaged  premises  remaining  the  same  as  existed  prior  to  the  expro- 
priation between  the  balance  outstanding  at  that  time  and  the  value 
of  the  entire  mortgaged  property. 
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IV.— DAMAGES  FOR  DISTURBANCE 

A.  General 

Compensation  for  all  disturbance  damages  should  be  paid,  provided 
that  the  damage  incurred  is: 

(i)  not  too  remote,  and 

(ii)  is  the  natural  and  reasonable  consequence  of  the  expropriation. 

B.  Percentage  Allowance  for  Compulsory  Taking 

No  percentage  allowance  should  be  given  on  expropriations,  except 
to  owner-occupiers  of  residences. 

A  5  per  cent  allowance  should  be  paid  to  all  expropriated  home- 
owners who  are  ordinarily  resident  in  the  home  expropriated,  provided 
that  the  home  was  not  up  for  sale  at  the  date  of  expropriation. 

C.  Relocation  Expenses 

Reasonable  relocation  costs  should  be  paid  as  disturbance  damages. 

Such  relocation  costs,  to  the  extent  that  they  are  reasonable,  should 
include: 

(a)  the  actual  costs  of  owners  in  finding  new  premises,  except  in 
the  case  of  those  owners  of  residences  entitled  to  receive  the 
flat  5%  allowance  for  compulsory  purchase; 

(b)  the  actual  moving  costs  of  owners; 

(c)  the  actual  moving  costs  of  tenants  on  the  basis  set  out  in  the 
recommendation  contained  in  Part  H  of  Chapter  IV; 

(d)  the  actual  legal  and  survey  costs  and  other  non-recoverable 
expenditures  of  acquiring  similar  premises. 

D.  Business  Losses 

Unless  the  owner  and  the  expropriating  authority  otherwise  agree, 
business  losses  should  not  be  determined  until  the  business  has  moved 
and  been  in  operation  for  six  months,  or  until  a  three-year  period  has 
elapsed,  whichever  occurs  first. 

A  termination  allowance  should  be  paid  to  the  owners  of  businesses 
who  are  unable  or  unwilling  to  relocate.  The  allowance  should  consist 
of  a  portion  of  the  value  of  the  goodwill. 

E.  Unmarketable  Improvements 

Owners  of  residential  lands  should  be  compensated  for  unmarketable 
improvements. 
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F.  Legal  and  Appraisal  Costs 

Claimants  should  be  entitled  to  their  full  reasonably-incurred  legal 
and  appraisal  costs,  except  as  recommended  in  the  following  paragraphs. 

Claimants  should  be  entitled  to  legal  costs  on  a  solicitor-client 
basis  and  appraisal  costs  at  the  going  rates. 

The  present  discretion  in  the  tribunal  determining  compensation  to 
deprive  claimants  of  their  costs  in  cases  where  the  amount  awarded  is 
less  than  was  offered  should  be  retained. 

The  present  limitation  on  the  recovery  of  appraisal  costs  in  awards 
of  under  $1,000  should  be  retained. 

G.  Mortgagees  and  Mortgagor 

1.  Mortgagees 

(a)  Bonus  for  Prepayment 

A  mortgagee  should  receive,  as  disturbance  damages,  to  cover  re- 
investment costs,  the  lesser  of  three  months'  interest  or  the  amount  of 
bonus  (or  its  equivalent  in  notice)  for  prepayment  provided  for  in  the 
mortgage,  whether  or  not  the  principal  was  due  at  the  date  of  expro- 
priation. 

(b)  Interest  Loss 

In  instances  where  at  the  time  of  expropriation  the  principal  is  not 
yet  due  and  prevailing  interest  rates  are  lower  than  the  rate  set  by  the 
mortgage,  the  mortgagee  should  receive  disturbance  damages  for  the 
loss  he  would  sustain  based  on  the  difference  between  those  rates  and  the 
remainder  of  the  period  for  which  principal  payment  has  been  postponed, 
such  period  not  to  exceed  five  years. 

2.  Mortgagors 

Where  going  mortgage  interest  rates  are  higher  than  the  rate  pay- 
able under  the  mortgage,  a  mortgagor  should  receive  as  disturbance 
damages  the  value  of  the  difference  in  rates  based  upon  the  balance  of 
the  term  of  the  mortgage  and  the  manner  in  which  the  outstanding 
principal  was  to  be  repaid. 

H.  Tenant 

In  determining  the  compensation  for  disturbance  to  tenants  regard 
should  be  had  to: 

(a)  the  length  of  the  term; 

(b)  the  portion  thereof  remaining; 

(c)  rights  and  reasonable  prospects  of  renewal ; 
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(d)  in  the  case  of  a  business,  the  nature  of  the  business;  and 

(e)  the  extent  of  the  tenant's  investment  in  the  premises. 

I.  Farm  Property 

The  compensation  statute  should  make  clear  that,  in  determining 
the  compensation  payable  for  disturbance  on  the  expropriation  of  farm 
land,  regard  should  be  had  to: 

1.  The  special  difficulties  of  relocation;  and 

2.  The  fact  that  farms  normally  combine  business  and  residential 
uses. 

V.~ DAMAGES  FOR  INJURIOUS  AFFECTION 

A.  Where  a  Partial  Taking 

It  should  be  made  clear  by  the  statute  that,  on  a  partial  taking: 

(a)  damages  for  injurious  affection  include  damages  for  severance; 
and 

(b)  the  advantages  to  the  owner's  remaining  land  derived  from  the 
work  may  be  set-off  only  against  the  damages  for  injurious 
affection  to  those  lands,  so  that  in  no  case  will  the  owner  receive 
less  than  the  market  value  of  the  land  taken. 

B.  Where  No  Taking 

1 .  Personal  and  Business  Damage 

Expropriating  authorities  should  assume  liability  for  personal  and 
business  damage  in  cases  where  there  is  no  land  taken  if,  in  the  absence 
of  statutory  authority,  liability  would  have  existed. 

2.  Damage  caused  by  Use  of  the  Works 

In  cases  where  there  is  no  taking,  expropriating  authorities  should 
remain  liable  for  damages  caused  by  the  construction  of  the  work  and 
should  at  present  be  exempt  from  liability  where  damage  is  caused  by 
the  use  of  the  work. 

VI.— CONCLUDING  THE  EXPROPRIATION 

A.  Date  of  Valuation 

Where  the  expropriating  authority  does  not  make  an  offer  to  the 
owner  within  six  months  of  the  date  of  the  registration  of  the  plan,  at 
the  option  of  the  owner,  land  should  be  valued  as  of  the  date  of  expro- 
priation or  as  of  the  date  when  possession  is  required. 
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Where  the  offer  is  made  within  the  six-month  period  but,  in  the 
opinion  of  the  arbitrator,  is  unreasonably  low,  the  arbitrator  should  be 
empowered  to  fix  the  date  of  valuation,  as  he  believes  just,  either  as  of 
the  date  of  expropriation  or  as  of  the  date  when  possession  is  required. 

B.  Interest  Adjustment 

1.  General 

As  a  general  rule,  interest  should  be  paid  from  the  date  of  expro- 
priation on  the  market  value  portion  of  the  compensation  award,  whether 
or  not  the  compensation  is  fixed  by  arbitration  or  settlement. 

This  general  rule  should  not  apply  where  the  owner  remains  in 
possession  and  makes  productive  use  of  the  land  after  the  date  of  expro- 
priation. 

Instead  of  a  fixed  5  per  cent  rate,  interest  should  be  paid  at  J^ 
of  1  per  cent  above  the  current  National  Housing  Act  rate  for  ordinary 
home  owner  loans. 

2.  Loss  of  Interest 

Where  a  delay  in  the  settlement  or  arbitration  proceedings  has  been 
the  fault  of  the  owner,  the  tribunal  should  have  the  discretion,  as  it  now 
does,  to  deprive  the  owner  of  part  or  all  of  the  interest  to  which  he  would 
otherwise  be  entitled. 

Where  a  delay  in  the  settlement  or  arbitration  proceedings  has 
been  the  fault  of  the  expropriating  authority,  the  tribunal  should  have 
the  discretion  to  require  the  authority  to  pay  up  to  double  the  amount 
of  interest  during  the  period  of  delay. 

The  owner  should  not  be  denied  interest  by  way  of  penalty  merely 
because  there  is  a  difference  between  the  amount  of  the  award  and  the 
statutory  offer  made  in  compliance  with  the  existing  legislation. 

C.  Mode  of  Payment 

The  portion  of  the  offer  tendered  to  the  owner  should  be  increased 
from  the  present  50  per  cent  to  85  per  cent,  but  that  percentage  should 
be  applied  only  to  the  market  value  portion  of  the  compensation. 

An  owner  should  be  entitled  to  receive  from  the  expropriating 
authority  from  time  to  time  during  the  determination  of  the  compensation 
sufficient  funds  to  cover  the  reasonable  cost  of  retaining  legal  and 
appraisal  services. 

D.  Relocation  Assistance 

In  addition  to  providing  fair  compensation  for  property  expropriated 
and  damages  for  disturbance  as  recommended  in  this  Report,  the  legis- 
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lation  should  require  expropriating  authorities  to  ensure  that  financial 
relocation  programmes  are  available  to  meet  the  special  needs  of  persons 
being  dispossessed  in  urban  renewal  projects. 

Such  financial  relocation  programmes  should  be  available  to  persons 
dispossessed  by  other  types  of  expropriation  where  like  problems  arise. 

Expropriation  authorities  should  make  available  the  various  kinds 
of  relocation  assistance  outlined  on  pages  55  and  56  of  this  Report. 

VIL— UNDERGROUND  GAS  STORAGE 

The  problem  of  recommending  formulae  for  compensation  in  under- 
ground gas  storage  cases  should  be  referred  to  the  Ontario  Energy  Board 
for  report  to  the  Lieutenant  Governor  in  Council. 

The  determination  of  the  compensation  payable  in  underground  gas 
storage  cases  should  be  made  by  that  Board,  with  a  right  to  appeal  to 
the  courts. 


All  of  which  is  respectfully  submitted, 

H.  Allan  Leal, 


Chairman 


James  C.  McRuer, 

Commissioner 

Richard  A.  Bell, 

Commissioner 

W.  Gibson  Gray, 

Commissioner 

William  R.  Poole, 

Commissioner 


September  21,  1967. 


APPENDIX  A 

PERSONS  SUBMITTING  BRIEFS  AND  APPEARING 
BEFORE  COMMISSION 

1.  Written  briefs  were  submitted  by  the  following: 

(i)  Departments  of  Government 
Department  of  Health 
Department  of  Public  Works 
Department  of  Highways 

(ii)  Government  Commissions 

Hydro-Electric  Power  Commission  of  Ontario 
Ontario  Hospital  Services  Commission 
Niagara  Parks  Commission 

(iii)  Municipalities  and  Boards 

The  Board  of  Education  for  the  Borough  of  North 
York 

(iv)  Municipal  Associations 

The  Association  of  Ontario  Mayors  and  Reeves 

(v)  Commercial  Boards  and  Associations 
The  Toronto  Real  Estate  Board 
The  Ontario  Association  of  Real  Estate  Boards 
The  Association  of  Ontario  Land  Economists 
Appraisal  Institute  of  Canada,  Toronto  Chapter 
The  Canadian  Institute  of  Surveying 

(vi)  Home  and  Property  Owners'  Associations 
North  Lambton  Gas  Storage  Association 
Bedford  Park  Home  Owners  Association 
West  Erindale  Homeowners'  Association 
Ontario  Property  Owners  Association 
Property  Owners  Association  of  Metropolitan  Toronto 
Ward  2  Residents'  Association  (Toronto) 

(vii)  The  Canadian  Bar  Association 

Comparative  Law  Subsection  —  Ontario  Branch 
Municipal  Law  Subsection  —  Ontario  Branch 

(viii)  County  and  District  Law  Associations 
Sault  Ste.  Marie  Law  Association 
Thunder  Bay  Law  Association 
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(ix)   Individuals 

McLewin,  Mrs.  R. 

—  Ottawa 

Cohen,  Charles,  Barrister 

—  Toronto 

Shekter,  B.  B.,  Q.C. 

—  Hamilton 

Sherman,  Norman,  B.A.,  Barrister 

—  Toronto 

Ostler,  Mr.  W.  D. 

—  Toronto 

Bliss,  Harvey  J.  (Levinter,  Grossberg 
and  Company) 

—  Toronto 

Bryan,  Bernard,  Real  Estate  Broker 

—  Toronto 

Dunn,  Stephen  R. 

—  Hamilton 

Mullins,  R.  B.,  Real  Estate  Broker 

—  Ottawa 

Hogg,  Mr.  A.  D. 

—  Kleinburg 

Wood,  Lome  W. 

—  Copetown 

Kennedy,  John  A. 

—  Scarborough 

Charron,  Edgar  B. 

—  Windsor 

McGugan,  Mr.  Mac, 

President,  Imperial  Hay  Limited 

—  Thornbury 

Walker,  James  G. 

—  Oil  Springs 

Manning,  H.  E.,  Q.C.  (Manning, 
Bruce,  Paterson  and  Ridout) 

—  Toronto 

(x)  Miscellaneous 

York  County  Federation  of  Agriculture 

Ontario  Federation  of  Agriculture 

Lambton  Federation  of  Agriculture 

The  Board  of  Trade  of  Metropolitan  Toronto 

P.  S.  Bedford,  Real  Estate  Department,  Canada 
Permanent  Trust  Company 

Luther,  Mrs.  Gordon  —  Toronto  (representing  a 
specific  group  of  homeowners  in  the  path  of  the 
Spadina  Expressway) 

In  addition,  the  Commission  had  the  advantage  of  considering  two 
research  studies  which  became  available  after  the  Commission  had  held 
its  public  hearings.    These  were: 

1.  A  Bulletin  of  the  Ontario  Bureau  of  Municipal  Research,  en- 
titled Expropriations  Public  Purpose  vs.  Private  Property, 
published  in  November  1966. 

2.  A  study  of  Expropriation  for  Urban  Renewal  in  the  City  of 
Toronto,  by  the  Toronto  Real  Estate  Board,  on  behalf  of  the 
City  of  Toronto,  for  submission  to  the  Ontario  Provincial 
Government,  dated  May  1967. 
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2.  Submissions  at  Public  Hearings  of  the  Commission  were  made 
by: 

Toronto  Real  Estate  Board 

The  Ontario  Association  of  Real  Estate  Boards 

Association  of  Ontario  Land  Economists 

Mrs.  Gordon  Luther 

Charles  B.  Cohen,  Esq.,  Barrister,  Toronto 

Ontario  Federation  of  Agriculture 

Vernon  Singer,  Esq.,  Q.C.,  M.P.P.,  on  behalf  of  the  Liberal 
Party  of  Ontario 

Ontario  Department  of  Public  Works 

The  Association  of  Ontario  Mayors  and  Reeves 

North  Lambton  Gas  Storage  Association 

Ontario  Property  Owners  Association 

Property  Owners  Association  of  Metropolitan  Toronto 

Ontario  Department  of  Highways 
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APPENDIX  B 
DON  MOUNT  VILLAGE  SURVEY 


1.  The  Nature  of  the  Study 

This  survey  was  undertaken  in  an  effort  to  determine  how  our 
present  compensation  scheme  operates  in  actual  practice.  An  area  of 
Toronto  called  Don  Mount  Village,  formerly  Napier  Place,  which  was 
subject  to  expropriation  by  the  City  of  Toronto  for  reasons  of  urban 
renewal,  was  chosen  as  the  test  area.  The  aim  was  to  determine  how 
much  compensation  the  expropriated  owners  claimed  and  received,  the 
cost  to  them  of  relocation,  whether  the  amounts  paid  to  them  were 
satisfactory,  and  to  what  extent,  if  any,  their  lives  were  disrupted  as 
a  result. 

2.  Techniques  Employed 

The  data  for  the  survey  was  collected  by  a  team  of  students  of  the 
Osgoode  Hall  Law  School  under  the  direction  of  Professor  M.  M.  Dennis 
of  that  institution.  Armed  with  questionnaires  prepared  by  Professor 
Dennis,  the  students  undertook  to  interview  expropriated  owners  in  the 
Don  Mount  area.  There  were  120  owners  or  occupiers  who  were  dis- 
placed by  the  expropriation,  of  whom  75  owners  had  settled  their  com- 
pensation with  the  city  at  the  date  of  the  study.  Of  these  75  people, 
16  could  not  be  found,  5  refused  to  co-operate,  and  one  had  died. 
Of  the  possible  sample  of  53  remaining,  46  were  interviewed,  and  the  data 
which  they  supplied  was  processed  by  Professor  Dennis.  Only  those  who 
had  settled  were  included  in  the  study  because  it  was  not  considered 
advisable  to  become  involved  in  negotiations  which  had  not  yet  reached 
fruition. 

3.  Defects  and  Sources  of  Error 

The  following  is  a  list,  supplied  by  Professor  Dennis,  of  defects  and 
sources  of  error  in  the  survey: 

1.  There  was  a  degree  of  inadequacy  in  the  questionnaire  in  that 
some  useful  information  was  not  elicited,  was  not  elicited  in 
sufficient  detail,  or  was  not  clearly  deducible  from  the  answers 
given  by  the  subjects  of  the  study. 

2.  There  were  some  questions  on  the  questionnaire  which  were 
misunderstood  by  the  interviewers,  the  interviewees,  or  both. 

3.  Hostility,  reticence,  lack  of  records  or  memory  of  transactions, 
ignorance  of  details  of  negotiations  carried  on  by  an  agent  or  a 
solicitor,  or  deliberate  lying  on  the  part  of  some  of  those  inter- 
viewed may  all  contribute  to  error  and  inaccuracy  in  the  results 
of  the  survey. 
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4.  The  sample  may  have  been  too  small  or  not  representative. 
Only  about  one-third  of  those  affected  by  the  expropriation  were 
interviewed.  If  those  who  would  not  or  could  not  be  incor- 
porated in  the  study  had  been  included,  the  results  may  well 
have  been  different.  For  instance,  those  who  refused  to  par- 
ticipate may  have  done  so  out  of  bitterness  engendered  by 
highly  unfair  treatment. 


4.  Summary  of  Findings 

The  results  of  the  survey  are  presented  below  under  the  following 
headings  : 

(a)  The  Amount  of  Compensation  Received 

(b)  The  Cost  of  Relocation 

(c)  The  Burden  of  Increased  Relocation  Costs 

(a)    The  Amount  of  Compensation  Received 

(i)  Average  settlement  (overall)  $9,619 

Average  settlement  (excluding  those  who 

moved  into  rental  accommodation)  $9,724 

Average  initial  offer  by  City  $8,911 


Note  :  A  study  done  by  the  Toronto  Real  Estate  Board  states  that  the 
average  sale  price  of  220  homes  sold  privately  in  an  area  adjacent 
to  Don  Mount  Village  was  $9,924. 


(ii)   22%  of  the  owners  accepted  the  City's  first  offer. 

The  other  78%  received  an  average  of  7%  more 
than  was  first  offered. 


(iii)   73%  of  the  owners  had  lawyers. 

Settlement  negotiated  by  a  lawyer  yielded  an  aver- 
age increase  of  7.5%  over  the  initial  offer. 

Where  no  lawyer  was  employed  and  the  first  offer 
was  refused,  there  was  an  average  increase  of  5.1%  over 
the  initial  offer. 

There  was  therefore  a  difference  of  2.4%  which  was 
reduced,  and  sometimes  eliminated,  by  the  fees  charged 
by  the  lawyer. 
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(iv)   Pattern  of  Valuation  since  1956 

22  of  the  homes  had  been  purchased  since  1956 

19  of  these  had  been  purchased  before  1954 

In  9  cases,  owners  were  offered  an  average  of  12.6% 

less  than  they  had  paid  for  the  houses. 

In  13  cases,  the  average  offer  was  18.8%  greater. 

It  should  be  noted,  however,  that  if  a  few  excep- 
tional and  anomalous  cases  were  ignored  the  figure 
12.6%  would  become  8%,  and  the  figure  18.8%  would 
become  7.6%. 

(v)  Attitudes  of  the  City  Negotiators,  Owners  and  Lawyers 
as  observed  through  the  eyes  of  Expropriated  Owners. 

The  impression  obtained  from  the  interviews  was  that  the  members 
of  the  Real  Estate  Department  of  the  City  took  a  very  hard-nosed  line  in 
negotiating  settlements.  Most  owners  appeared  to  believe  that  they  were 
entitled  only  to  the  market  value  of  their  homes  plus  $15  a  room  moving 
costs.  Many  were  particularly  bitter  about  the  City's  refusal  to  increase 
the  amount  of  the  award  to  reflect  the  value  of  improvements  made  in  the 
property  over  a  considerable  period  of  time.  (Such  refusal  was  based  on 
the  argument  that  they  did  not  render  the  property  more  marketable  or 
improve  the  price  which  it  would  bring.)  Lawyers'  and  appraisers'  fees 
do  not  seem  to  have  been  included  in  any  of  the  awards,  although  it  is 
possible  that  they  are  reflected  in  some  of  the  cases  handled  completely 
by  lawyers  in  which  the  clients  had  little  knowledge  of  the  details. 

The  owners  also  stated  that  they  had  the  impression  that,  for  the 
most  part,  their  lawyers  had  defeatist  attitudes,  were  unwilling  to  press 
the  City  officials,  and  tried  to  persuade  the  owners  to  settle.  In  many 
cases,  one  lawyer  represented  a  group  of  persons,  each  individual  paying 
a  portion  of  his  fee.  It  is  not  difficult  to  believe  that  in  such  circumstances 
sufficient  time  might  not  be  available  for  each  individual  claim  to  be 
given  the  attention  it  would  deserve. 

The  owners  thus  appear  to  have  obtained  the  impression  that  their 
position  was  hopeless.  This,  coupled  with  the  fact  that  possession  was 
usually  required  within  three  months,  led  many  of  them  to  make  quick 
settlements  to  put  an  end  to  the  uncertain  position  in  which  they  found 
themselves  and  have  some  cash  in  hand  to  go  about  the  business  of 
acquiring  new  premises. 

Further,  many  of  the  owners  complained  more  bitterly  about  the 
treatment  that  they  received  at  the  hands  of  the  municipal  officials  than 
they  did  about  the  amount  of  compensation.  They  claimed  that  they 
were  given  no  information  as  to  how  the  amount  offered  was  arrived  at 
and  that  they  were  told  to  take  it  or  leave  it.  In  several  cases  they  stated 
they  were  intimidated  by  orders  to  bring  the  premises  up  to  minimum 


80 

standards  under  the  Housing  Standards  By-law.  I  n  some  cases  they  claim 
they  were  told  to  keep  the  amount  of  the  offer  secret,  as  they  were  getting 
better  deals  than  their  neighbours.  It  cannot  be  determined  whether  or 
not  any  of  these  claims  is  true.  They  do  reflect,  however,  the  adverse 
position  from  which  many  owners  felt  they  were  bargaining.  Impres- 
sions gained  from  conversations  with  several  negotiators  in  the  Real 
Estate  Department  indicate  that  they  viewed  this  as  a  normal  case  of 
buying  land.  They  would  start  out  offering  a  little  below  what  they  ex- 
pected to  have  to  pay  and  in  some  cases  come  up  $100  at  a  time  to  $300 
then  say  "that's  all".  In  others,  come  up  $500  in  one  offer  and  then  stop. 
This  appears  to  be  the  procedure  disclosed  by  the  questionnaire. 

Faced  with  experienced,  tough  negotiators,  an  area  in  which  the 
legal  standards  are  uncertain,  in  many  cases  without  appraisal  assistance, 
aided  by  busy  lawyers  who  see  little  hope  for  an  advantageous  settle- 
ment, some  owners  may  well  be  settling  for  less  than  they  could  get  on 
proceeding  to  arbitration  and  may  even  be  settling  for  less  than  the 
present  market  value  of  the  houses  taken. 

(b)  Relocation  Costs 

(i)  Expropriated  owners  generally  paid  substantially  more 
for  new  homes  than  they  received  as  compensation  for 
their  old  ones. 

Average  price  paid  for  new  homes  was  $15,179. 
This  amount  is  56%  greater  than  the  average  settlement 
figure. 

(ii)  34  cases  out  of  the  46  studied  relocated  in  privately 
owned  dwellings.  The  remainder  moved  to  rental  ac- 
commodation. 

(iii)  Two  cases  out  of  the  34  got  new  homes  for  less  than  the 
compensation  received. 

These  two  spent  an  average  of  $595  on  improving 
their  new  premises. 

If  the  cost  of  these  improvements  is  included  in  the 
cost  of  the  homes  then  the  "Average  price  paid  for  a  new 
home"  becomes  62%  greater  than  the  average  settle- 
ment figure. 

(iv)  2/3  of  the  owners  spent  0  to  50%  more  than  the  com- 
pensation they  received  in  purchasing  a  new  home. 

1/6  spent  50  to  100%  more 

1/6  spent  over  100%  more 

(v)  2/3  of  the  owners  relocated  within  3  miles  of  their 
former  dwellings. 

About  1/5  relocated  in  Scarborough,  North  York 
and  Leaside  (i.e.  in  the  suburbs).  The  remainder  re- 
located in  the  western  lakeshore  municipalities. 


81 

(vi)   Most  occupants  of  expropriated  premises  relocated   in 
3  to  4  months. 

(c)   The  Burden  of  Increased  Relocation  Costs 

An  analysis  will  be  made  of  the  effect  of  increased  resulting 
costs  of  relocation  on  expropriated  owners  from  two  points  of 
view : 

1.  the  added  burden  in  relation  to  income  groups; 

2.  the  added  burden  in  relation  to  social  condition. 

The  income  which  will  be  referred  to  is  the  yearly  family  income 
(i.e.  the  income  earned  by  all  members  of  the  family  living  in  the  home, 
contributed  to  the  family  pool).  Of  the  34  owners  who  relocated  in 
privately  owned,  as  opposed  to  rental,  premises,  27%  had  family  incomes 
in  excess  of  $7,000,  19%  had  incomes  of  between  $5,000  and  $7,000, 
35%  had  incomes  of  between  $3,000  and  $5,000,  and  19%  had  incomes  of 
$3,000  or  less.    The  average  income  of  the  34  families  was  $5,370. 

The  34  family  units  just  mentioned  fell  into  two  other  groups.  Nine- 
teen of  them  owned  their  homes  outright  prior  to  expropriation.  The 
other  15  owned  subject  to  a  mortgage. 

After  expropriation,  only  4  of  the  19  who  owned  outright  were  able 
to  purchase  new  homes  free  of  charge.  Even  these  four,  however,  did  not 
escape  without  increased  costs.  For  the  group  of  34  the  average  property 
tax  per  year  was  $138  for  the  old  houses,  and  $292  for  the  new  ones. 
The  tax  burden  had  increased  by  112%. 

The  remaining  15  of  the  group  of  19  purchased  subject  to  a  mortgage. 
Mortgage  payments  and  property  taxes  consumed  an  average  of  24%  of 
their  incomes. 

In  relation  to  income  groups  the  picture  is  more  alarming.  Six  of 
the  15  had  incomes  in  excess  of  $7,000;  after  relocating  they  spent  16% 
of  that  income.  Three  families  had  incomes  of  between  $5,000  and  $7,000 ; 
after  relocating  they  spent  26%  of  their  incomes.  Four  families  had 
incomes  of  between  $3,000  and  $5,000;  after  relocating  they  spent  29% 
of  their  incomes.  The  remaining  2  families  had  incomes  of  under  $3,000; 
after  relocating  they  spent  59%  of  their  incomes.  On  top  of  all  this,  it 
must  be  remembered  that  before  expropriation  the  only  housing  expense 
borne  by  this  group  was  property  tax,  averaging  $138  per  year. 

Those  15  persons  who  had  previously  owned  subject  to  a  mortgage 
and  had  purchased  subject  to  a  mortgage  after  expropriation  employed 
similar  portions  of  their  incomes  to  meet  mortgage  payments  and  taxes. 
Relatively  speaking,  however,  their  living  costs  did  not  alter  as  dras- 
tically as  did  those  of  the  outright  owners  who  became  owners  subject 
to  a  mortgage. 
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On  the  average,  this  group  formerly  spent  17%  of  its  income,  and 
after  expropriation  spent  25%,  on  mortgage  payments  and  taxes.  They 
therefore  lost  an  additional  8%  of  their  incomes  whereas  those  who  had 
owned  outright  lost  an  average  of  29% 

Amongst  those  who  owned  subject  to  a  mortgage  both  before  and 
after  expropriation,  those  earning  over  $7,000  formerly  spent  9%  and 
after  expropriation  spent  18%  of  their  incomes.  Those  earning  between 
$5,000  and  $7,000  formerly  spent  21%  and  afterwards  spent  27%  of  their 
incomes.  Those  earning  between  $3,000  and  $5,000  formerly  spent  22% 
and  afterwards  spent  30%  of  their  incomes. 

As  well  as  being  categorized  according  to  income,  some  of  the  owners 
can  be  classed  according  to  the  various  social  problems  which  they 
represent.  There  were  a  dozen  "widows"  (i.e.  a  term  including  widows, 
divorcees,  deserted  wives,  women  living  "common  law"  and  calling  them- 
selves "widows").  Four  of  them  were  raising  children  and  four  were 
receiving  assistance  from  children  or  in-laws.  Nine  had  incomes  under 
$5,000  (two  refusing  to  reveal  their  incomes).  Four  chose  to  rent  rather 
than  purchase  substitute  premises,  one  bought  a  substitute  house  for  a 
price  less  than  the  compensation  which  she  received  and  only  three  were 
able  to  purchase  new  homes  and  carry  an  increased  burden.  These  last 
three  were  in  difficult  straits:  one  expended  33%  of  her  income  on  rent 
and  taxes;  another's  husband  was  in  default  on  his  alimony  payments 
and  she  would  have  to  pay  more  than  100%  of  her  income  to  meet  mort- 
gage payments  and  taxes;  the  third  refused  to  discuss  her  income  and 
probably  was  receiving  financial  assistance  from  her  son. 

There  was  a  group  of  five  persons  with  serious  language  difficulties. 
None  of  them  was  furnished  with  an  interpreter  and  all  appeared  to  be 
unclear  as  to  the  procedures  which  had  been  followed  and  the  manner  in 
which  compensation  had  been  calculated.  Of  these  five,  one  purchased 
a  home  for  less  than  the  settlement  sum  and  the  other  four  paid  an 
average  of  89%  more  than  the  amount  received  in  settlement.  It  is 
possible  that  if  interpreters  were  furnished  they  would  be  able  to  find 
accommodation  at  prices  more  in  line  with  the  amount  of  compensa- 
tion paid. 

There  was  another  group  of  eight  persons  with  families  containing 
four  or  more  children  residing  at  home.  In  each  of  these  cases  but  one, 
the  owner  wound  up  paying  a  greater  portion  of  his  income  than  the 
average  of  his  income  group  towards  rent  and  taxes. 

There  are  undoubtedly  other  groups  and  further  subgroups  which 
could  be  discovered,  the  attributes  of  which  should  be  taken  into  account 
in  determining  how  a  particular  case  should  be  handled. 

5.  Conclusions 

1.  The  low  compensation  paid  to  the  occupants  of  Don  Mount 
Village  may  indicate  one  of  two  things.  First,  that  the  owners  had 
originally  made  imprudent  purchases,  and  second,  that  there  was  no  real 
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market  for  these  homes.  The  former  possibility  is  unlikely;  home  prices 
have  risen  generally  some  30  to  40%  since  1963.  Over  the  same  period  of 
time  the  homes  in  Don  Mount  have  shown  only  a  5%  increase  in  value. 
It  is  much  more  probable  that  the  "market"  was  non-existent  or  fic- 
titious. If  the  City's  estimates  of  value  were  correct,  then  the  values  of 
these  homes  have  been  depressed  for  about  5  years.  Two  related  causes 
suggest  themselves  for  such  a  situation:  the  possibility  of  urban  renewal, 
and  the  threat  and  fear  of  expropriation  hanging  over  the  district. 

2.  Expropriated  owners  paid  an  average  of  56%  more  for  new 
homes  for  several  reasons.  For  some,  the  move  was  an  "upward"  step. 
One  man  and  his  family,  for  instance,  moved  from  a  home  valued  at 
$8,000  to  one  which  cost  $21,500.  Those  persons  dislocated  by  the  ex- 
propriation, moreover,  may  well  have  created  a  rising  market  for  alterna- 
tive homes  by  increasing  the  demand.  Some  expropriated  owners  claimed 
that  home  prices  rose  when  the  renewal  project  was  announced,  others 
alleged  that  the  publicity  over  the  housing  shortage  was  causing  prices 
to  rise.  The  City  claims  that  many  owners  rushed  into  imprudent 
purchases.  This  may  be  true  in  part,  but  the  answer  may  well  lie  prin- 
cipally in  the  depression  of  values  in  the  area  expropriated.  Such 
depression  could  stem  from  civic  inaction  with  respect  to  the  enforcement 
of  housing  standards  by-laws,  and  from  the  threat  of  expropriation.  The 
inadequacies  of  current  expropriation  policies  respecting  valuation  also 
has  an  effect.  If  homeowners  are  not  truly  being  compensated  for  their 
loss,  the  gap  between  compensation  and  relocation  cost  will  perforce 
be  widened. 

3.  Those  who  are  least  able  to  bear  it  are  being  fixed  with  the 
greatest  increase  in  burden  as  a  result  of  expropriation.  Only  a  few  of 
those  who  owned  their  own  homes  free  of  charge  or  encumbrance  before 
expropriation  are  able  to  relocate  without  assuming  the  burden  of  a 
mortgage.  Homeowners  are  thus  forced  to  bear  not  only  the  higher 
purchase  price  of  replacement  housing,  but  also  debt  service  charges  and 
other  costs  of  purchasing  and  financing  a  new  dwelling.  Even  those  who 
previously  owned  subject  to  a  mortgage  are  forced  to  expend  a  greater 
portion  of  their  incomes  on  paying  for  their  new  houses.  It  has  also  been 
demonstrated  that  those  with  the  lower  incomes  and  those  with  the  more 
pressing  social  problems  are  the  more  severely  burdened  after  expropria- 
tion. It  seems  fair  to  suggest  that  these  are  the  people  least  able  to 
withstand  severe  alterations  in  their  financial  positions. 

4.  Most  of  those  subject  to  expropriation  were  poorly  informed  as 
to  their  rights.  They  often  believed  that  they  were  being  bullied  by  an 
all-powerful  government  agency  and  they  understood  little  of  the  process 
which  was  dispossessing  them. 

5.  The  City's  representatives  appear  to  have  misinterpreted  the 
role  of  the  expropriating  authority  in  these  circumstances.  The  initial 
offers  made  to  owners  sound  very  much  like  initial  offers  in  a  bargain 
and  sale  situation.  The  elements  of  compulsion  involved,  and  the  relative 
lack  of  sophistication  in  bargaining  among  those  being  expropriated 
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compared  to  the  City's  negotiators,  make  any  concept  of  "bargain"  and 
"a  meeting  of  minds"  somewhat  ludicrous.  Indeed,  the  average  initial 
offer  by  the  City,  $8,911,  the  average  settlement  reached,  $9,619,  and 
the  average  private  sale  price  of  220  homes  adjacent  to  Don  Mount 
Village,  established  by  the  Toronto  Real  Estate  Board  at  $9,924,  indicate 
that  a  clear  definition  of  value  and  compensation  in  expropriation  pro- 
ceedings is  urgently  required. 


APPENDIX  C 

An  Act  respecting  the  Procedures  for  Expro- 
priating Lands  and  for  Determining 
Compensation  for  the  Expropriation 
or  Injurious  Affection  of  Lands 

Statutes  of  Ontario,  1962-63 

CHAPTER  43 

as  amended  by 

1965,  Chapter  38,  and  1966,  Chapter  53 

HER  MAJESTY,  by  and  with  the  advice  and  consent  of 
the  Legislative  Assembly  of  the  Province  of  Ontario, 
enacts  as  follows: 

1.  In  this  Act, 

(a)  "Board"  means  the  Ontario  Municipal  Board; 

(b)  "expropriate"  means  the  taking  of  land  without  the 
consent  of  the  owner  by  an  expropriating  authority 
in  the  exercise  of  its  statutory  powers,  but  does  not 
include  the  taking  of  land  for  the  widening  of  a  high- 
way where  entry  is  deferred  under  section   338  of 

The  Municipal  Act;  R-gjg- 196°. 


Interpre- 
tation 


(c)  "expropriating  authority"  means  the  Crown  or  any 
person  empowered  to  acquire  land  by  expropriation; 

(d)  "judge",  except  where  otherwise  described,  means  a 
judge  of  the  county  or  district  court  of  the  county 
or  district  in  which  the  land  or  the  greater  part  of 
it  is  situate; 

(e)  "land"  includes  any  estate,  term,  easement,  right  or 
interest  in,  to,  over  or  affecting  land; 

(/)  "owner"  includes  a  mortgagee,  lessee,  tenant,  occu- 
pant, execution  creditor,  a  person  entitled  to  a  limited 
estate  or  interest  in  land,  a  committee  of  the  estate 
of  a  mentally  incompetent  person  or  of  a  person 
incapable  of  managing  his  affairs,  and  a  guardian, 
executor,  administrator  or  trustee  in  whom  land  is 
vested ; 
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(g)  "registered  owner"  means  an  owner  of  land  whose 
interest  in  the  land  is  defined  and  whose  name  is 
specified  in  an  instrument  in  the  proper  registry, 
land  titles  or  sheriff's  office,  and  includes  a  person 
shown  as  a  tenant  of  land  on  the  last  revised  assess- 
ment roll; 

(h)  "serve"  means  to  serve  personally  or  by  registered 
letter  addressed  to  the  person  to  be  served  at  his  last 
known  address,  or,  if  that  person  is  unknown  or  if 
his  address  is  unknown,  by  publication  once  a  week 
for  three  weeks  in  a  newspaper  having  general  cir- 
culation in  the  locality  in  which  the  land  concerned 
is  situate.     1962-63,  c.  43,  s.  1. 


Authority 
to  expro- 
priate 


la. —  (1)  Notwithstanding  any  general  or  special  Act,  no 
conservation  authority,  hospital  or  university  shall  expropriate 
land  without  the  prior  authority  of  a  judge. 


Application  (2)  Where  a  conservation  authority,  hospital  or  university 
intends  to  expropriate  land,  it  shall  apply  to  a  judge  for  an 
order  authorizing  it  so  to  do. 


Appoint- 
ment for 
hearing 


(3)  The  judge  shall,  in  writing,  appoint  a  day,  time  and 
place  for  the  hearing  of  the  application  and  in  his  appointment 
may  direct  that  it  shall  be  served  upon  such  persons,  in  addi- 
tion to  the  registered  owner  of  the  land  intended  to  be  expro- 
priated, as  he  prescribes. 


appoint-0*"  (4)  The  appointment  shall  be  served  at  least  one  month 

ment  before  the  day  appointed  for  the  hearing  of  the  application. 


Uonhorder"  ^  Where  the  judge  is  satisfied  that  the  expropriation  of 

the  land  in  whole  or  in  part  is  reasonably  necessary  for  the 
purpose  of  the  applicant,  he  may  make  an  order  authorizing 
the  expropriation  of  the  land  in  whole  or  in  part. 


Appeal  (6)  The  expropriating  authority  or  an  owner  may  appeal 

to  the  Court  of  Appeal  from  an  order  of  a  judge  under  sub- 
section 5  within  thirty  days  from  the  date  of  the  order,  and  the 
practice  and  procedure  as  to  the  appeal  and  proceedings 
incidental  thereto  shall  be  the  same  mutatis  mutandis  as 
upon  an  appeal  from  the  High  Court. 


ofepian'atlon       (^)  Where  an  order  is  made  under  subsection  5,  the  ap- 
plicant shall  register  the  plan  under  section  4,  with  a  copy  of 
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the  order  affixed  thereto,  within  six  months  of  the  date  of  the 
order  or  the  final  disposition  of  any  appeal,  as  the  case  may  be, 
and,  if  the  plan  is  not  so  registered,  the  order  is  void. 

(8)  Where  land  is  expropriated  by  a  conservation  authority,  Exception 
hospital  or  university,  the  compensation  for  the  expropriation 
shall  be  determined  as  of  the  date  of  the  application  to  the 
judge  for  an  appointment  under  subsection  3  for  the  hearing. 
1966,  c.  53,  s.  1. 

Note:  Section  la  above  comes  into  force  on  a  day  to  be  named  by  the 
Lieutenant  Governor  by  his  proclamation.  The  1st  day  of  January,  1967, 
has  been  named  as  that  day. 

2. — (1)  Notwithstanding  any  general  or  special  Act,  where  Application 
land  is  expropriated  or  is  injuriously  affected  by  an  expro- 
priating authority  in  the  exercise  of  its  statutory  powers,  this 
Act  applies. 

(2)  This  Act  applies  only  to  proceedings  in  respect  of  land  Jdem... 
expropriated  or  injuriously  arrectea  where  the  statutory  power  provision 
was  exercised  by  the  expropriating  authority  on  or  after  the 

day  on  which  this  Act  came  into  force,  and,  except  as  provided 
in  subsection  3,  where  the  statutory  power  was  exercised 
before  this  Act  came  into  force,  such  proceedings  may  be 
taken  up  and  continued  as  if  this  Act  had  not  been  passed. 

(3)  Where  the  statutory  power  was  exercised  before  thisSaving 
Act   came    into    force,    the    expropriating   authority   or    the 
owner  may  serve  notice  of  arbitration  under  section  9  requiring 

the  compensation  to  be  determined  by  arbitration  under 
section  10. 


(4)  Where  there  is  conflict  between  a  provision  of  this  Act  Conflict 
and  a  provision  of  any  other  general  or  special  Act,  the  pro- 
vision of  this  Act  prevails. 

(5)  The  provisions  of  any  general  or  special  Act  providing  Seotherces 
procedures  with  respect  to  the  expropriation  of  land  or  the  r°sso°i96o 
compensation   payable  for  land  expropriated  or  injuriously  cc  249,  338,' 
affected  that  refer  to  The  Municipal  Act,  The  Public  Works  references 
Act  or  any  other  Act  shall  be  deemed  to  refer  to  this  Act  and 

not  to  The  Municipal  Act,  The  Public  Works  Act  or  other  Act, 
as  the  case  may  be.     1962-63,  c.  43,  s.  2. 

(6)  This  Act  does  not  apply  to  the  use  of  or  injury  to  land  ^ppllcatIon 
authorized  under  The  Drainage  Act,  1962-63  for  the  purposes  J9||"63, 
of  a  drainage  works  constructed  under  that  Act  or  to  any 
proceedings  in  connection  therewith.     1965,  c.  38,  s.  1. 


88 
bound  3#  This  Act  binds  the  Crown-     1962-63,  c.  43,  s.  3. 

by  Act 

vesting  4. — (1)  Notwithstanding  any  general  or  special  Act,  where 

an  expropriating  authority  has  exercised  its  statutory  powers 
to  expropriate  land,  it  shall  register  without  undue  delay  in 
the  proper  registry  or  land  titles  office  a  plan  of  the  land 
signed  by  the  expropriating  authority  and  by  an  Ontario  land 
surveyor,  and  thereupon,  but  not  otherwise,  the  land  vests  in 
the  expropriating  authority. 

wnere^and  (2)  Where  the  land  is  required  for  a  limited  time  only  or 
temporarily,  only  a  limited  estate,  right  or  interest  therein  is  required,  the 
plan  registered  under  this  section  shall  indicate  by  appro- 
priate words  thereon  that  the  land  is  taken  for  such  limited 
time  only  or  that  only  such  limited  estate,  right  or  interest 
therein  is  taken,  and,  by  the  registration  in  such  case,  the  land 
for  such  limited  time  or  such  limited  estate,  right  or  interest 
therein  vests  in  the  expropriating  authority. 

c°I^ecHon  (3)  In  the  case  of  an  omission,  misstatement  or  erroneous 

of  errors  ...  .  .  . 

description  in  a  plan  registered  under  this  section,  the  expro- 
priating authority  may  register  in  the  proper  registry  or  land 
titles  office  a  plan  replacing  or  amending  the  original  plan  and 
signed  by  the  expropriating  authority  and  by  an  Ontario 
land  surveyor,  and  a  plan  registered  under  this  subsection 
shall  be  marked  to  show  the  nature  of  the  replacement  or 
amendment  and  is  of  the  same  force  and  effect  as,  and  is  in 
substitution  for,  the  original  plan  to  the  extent  that  such  plan 
is  replaced  or  amended  thereby. 

astoUmption      W  Where  a  plan   purports  to  have   been   signed   by  an 
signing  expropriating  authority  under  this  section,  it  shall  be  pre- 

sumed to  have  been  signed  by  the  expropriating  authority 
without  proof  of  the  signature  or  official  character  of  the 
person  appearing  to  have  signed  it,  unless  otherwise  directed 
by  a  court  or  the  tribunal  determining  compensation  under 
this  Act. 

Hydro0  ^  Where  a  limited  estate,  right  or  interest  in  land  is  being 

r.s.o.  i960,  taken  under  The  Power  Commission  Act  for  an  electrical 
transmission  or  distribution  line  carried  on  single  poles,  The 
Hydro-Electric  Power  Commission  of  Ontario  may,  before 
registering  a  plan  under  subsection  1,  register  in  the  proper 
registry  or  land  titles  office  a  preliminary  plan,  to  be  known 
as  and  marked  "Preliminary  Plan"  and  being  a  plan  with  or 
without  local  description,  signed  by  the  secretary  of  the 
Commission  and  illustrating  the  location  of  the  proposed  line 
and  indicating  by  appropriate  words  thereon  the  nature  of 
the  estate,  right  or  interest  being  taken,  and  such  preliminary 
plan  when  registered  has  the  same  force  and  effect  as  a  plan 
registered  under  subsection  1,  but  a  plan  in  accordance  with 
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subsection  1  shall  be  registered  within  two  years  after  the 
registration  of  the  preliminary  plan  in  substitution  for  the 
preliminary  plan.     1962-63,  c.  43,  s.  4. 

5. — (1)  Where  a  plan  has  been  registered  under  section  4  ^VopHa- 
and  no  agreement  as  to  compensation  has  been  made  with  the tlon 
owner,  the  expropriating  authority  may  serve  the  owner,  and 
shall  serve  the  registered  owner,  within  sixty  days  after  the 
date  of  registration  of  the  plan,  with  a  notice  of  expropriation 
of  his  land  (Form  1),  but  failure  to  serve  the  notice  does  not 
invalidate  the  expropriation. 

(2)  Where  a  plan  has  been  registered  under  section  4  and  ^fcenot 
a  notice  of  expropriation  has  not  been  served  in  accordance served 
with  subsection  1,  the  registered  owner  may  elect,  by  notice 
in  writing  served  upon  the  expropriating  authority, 

(a)  to  have  the  compensation  to  which  he  is  entitled 
assessed  as  of  the  date  of  the  registration  of  the  plan 
under  section  4;  or 

(b)  to  have  the  compensation  to  which  he  is  entitled 
assessed  as  of  the  date  on  which  he  was  served  with 
the  notice  of  expropriation.     1962-63,  c.  43,  s.  5. 

6. — (1)  Where  land  is  expropriated  or  is  injuriously  affected  Right  to 
by  an  expropriating  authority  in  the  exercise  of  its  statutory  sation 
powers,  the  expropriating  authority  shall  make  due  compensa- 
tion to  the  owner  of  the  land  for  the  land  expropriated  or  for 
an}'  damage  necessarily  resulting  from  the  exercise  of  such 
powers,  as  the  case  may  be,  beyond  any  advantage  that  he 
may  derive  from  any  work  for  which  the  land  was  expropriated 
or  injuriously  affected. 

(2)  Where  land  is  expropriated  or  is  injuriously  affected  by  Reparation 
an  expropriating  authority  in  the  exercise  of  its  statutory 
powers,  the  expropriating  authority  may,  before  the  compen- 
sation is  agreed  upon  or  determined,  undertake  to  make  altera- 
tions or  additions  or  to  construct  additional  work  or  to  abandon 
part  of  the  land  expropriated  or  to  grant  other  lands  or  ease- 
ments, in  which  case  the  compensation  shall  be  determined 
having  regard  to  such  undertaking,  and,  if  the  undertaking  has 
not  already  been  carried  out,  the  tribunal  determining  compen- 
sation shall  declare  that,  in  addition  to  the  compensation 
determined,  if  any,  the  owner  is  entitled  to  have  such  alteration 
or  addition  made  or  such  additional  work  constructed  or  such 
part  of  the  land  abandoned  or  such  grant  made  to  him.  1962-63, 
c.  43,  s.  6. 

7. — (1)  Subject  to  subsection  2,  a  claim  for  compensation  25S«LftI 
for  injurious  affection  of  land  caused  by  an  expropriating  fci?n  for 
authority  where  no  land  was  expropriated  shall  be  made  by  affection 
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the  owner  of  the  land  in  writing  with  particulars  of  the  claim 
within  one  year  after  the  damage  was  sustained  or  after  it 
became  known  to  the  owner,  and,  if  not  so  made,  the  right  to 
compensation  is  forever  barred. 

owner  under  (2)  Where  the  owner  of  land  that  is  so  injuriously  affected 
disability  is  an  infant,  a  mental  incompetent  or  a  person  incapable  of 
managing  his  affairs,  his  claim  for  compensation  shall  be 
made  within  one  year  after  he  ceased  to  be  under  the  dis- 
ability or,  in  the  case  of  his  death  while  under  the  disability, 
within  one  year  after  his  death,  and,  if  not  so  made,  the  right 
to  compensation  is  forever  barred.     1962-63,  c.  43,  s.  7. 

co^pensa-  8. — (1)  Where  land  has  been  expropriated  from  an  owner 
expropriated  anc*  a  P*an  nas  Deen  registered  under  section  4  and  no  agree- 
ment as  to  compensation  has  been  made  with  the  owner,  the 
expropriating  authority  shall,  within  six  months  after  the 
date  of  registration  of  the  plan  and  before  taking  possession 
of  the  land,  serve  upon  the  registered  owner  an  offer  in  full 
payment  of  the  compensation  for  all  interests  in  the  land,  but 
failure  to  serve  the  offer  does  not  invalidate  the  expropriation. 


Extension 
of  period 


Failure  to 
serve 


Choice  of 

proceedings, 

negotiation 

or 

arbitration 


Board  of 
negotiation 


(2)  The  expropriating  authority  may,  within  the  six-month 
period  mentioned  in  subsection  1  and  before  taking  possession 
of  the  land,  upon  giving  at  least  two  days'  notice  to  the 
registered  owner,  apply  to  the  judge  for  an  order  extending 
the  time  for  serving  the  offer  under  subsection  1. 

(3)  If  the  offer  required  to  be  served  under  subsection  1 
is  not  served  within  the  time  limited  by  subsection  1  or  by 
an  order  of  a  judge  under  subsection  2,  interest  upon  any 
compensation  payable  to  the  registered  owner  shall  be  calcu- 
lated from  the  date  of  registration  of  the  plan.  1962-63, 
c.  43,  s.  8. 

9.  Where  the  expropriating  authority  and  the  owner  have 
not  agreed  upon  the  compensation  payable  under  section  6 
and,  in  the  case  of  injurious  affection,  section  7  has  been 
complied  with,  or,  in  the  case  of  expropriation,  section  8  has 
been  complied  with  or  the  time  for  complying  therewith  has 
expired,  the  expropriating  authority  or  the  owner  may  serve 
notice  of  negotiation  upon  the  other  of  them  and  upon  the 
board  of  negotiation  stating  that  it  or  he,  as  the  case  may  be, 
requires  the  compensation  to  be  negotiated  under  section  9a, 
or,  where  the  expropriating  authority  and  the  owner  are  in 
agreement  on  the  matter,  they  may  have  the  compensation 
determined  by  arbitration  under  section  10.  1965,  c.  38,  s.  2, 
part. 

9a. — (1)  A  board  of  negotiation  shall  be  established  con- 
sisting of  two  or  more  members  appointed  by  the  Lieutenant 
Governor  in  Council,  one  of  whom  may  be  designated  as 
chairman. 
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(2)  The  cost  of  the  board  of  negotiation  shall  be  paid  in  Cost 
the  fiscal  year  1965-66  out  of  the  Consolidated  Revenue  Fund 
and  thereafter  out  of  moneys  appropriated  therefor  by  the 
Legislature. 

(3)  Any  two  of  the  members  of  the  board  of  negotiation  Quorum 
constitute   a  quorum   and   are  sufficient   to  perform   all   the 
functions  of  the  board  on  behalf  of  the  board. 

(4)  The  board  of  negotiation  may  sit  at  any  place  in  Ontario.  fiitfng°f 

(5)  In  any  case  in  which  a  notice  of  negotiation  is  served,  Jfefmountn 
the  board  of  negotiation  shall,  upon  reasonable  notice  to  the  ^^gjjr^ 
expropriating  authority  and  the  owner,  meet  with  them  and, 
without  prejudice  to  any  subsequent  proceedings,  proceed  in 

a  summary  and  informal  manner  to  negotiate  a  settlement  of 
the  compensation. 

(6)  Before  or  during  the  negotiation  proceedings,  the  board  J? siandtion 
of  negotiation  shall  inspect  the  land  that  has  been  expro- 
priated or  injuriously  affected. 

(7)  If  the  negotiation  proceedings  do  not  result  in  a  settle-  ^ifement 
ment  of  the  compensation,  the  expropriating  authority  or  thereached 
owner  may  serve  notice  of  arbitration  upon  the  other  of  them, 
stating  that  it  or  he,  as  the  case  may  be,  requires  the  com- 
pensation  to  be  determined   by  arbitration   as  though   the 
negotiation  proceedings  had  not  taken  place.     1965,  c.  38,  s.  2, 

part. 

Note:  The  negotiation  procedures  established  by  section  9a  above 
are  available  in  any  case  in  which  a  notice  of  arbitration  under  section  9 
has  not  been  served  before  the  1st  day  of  July,  1965.     See  1965,  c.  38,  s.  3. 

10. — (1)  Where  the  expropriating  authority  is  a  munici- f£"deter- 
pality  as  defined  in  The  Department  of  Municipal  Affairs  Act,  mining 

,    ;  .  .5  «  iii«       compensa- 

a  claim  for  compensation,  if  not  agreed  upon  by  the  authority  tion 

and  the  owner  and  if  not  settled  by  negotiation  proceedings,  municipality 

shall  be  determined  by,  priatlngCpro~ 

authority 
/    \      i       •      i  •  1.1  i  *   *  r  rm  R.S.O.  1960, 

(a)  the  judge,  in  which  case  the  provisions  of  The  Munt-cc.  98,  250, 
cipal  Arbitrations  Act  as  to  procedure  apply; 

(b)  the  official  arbitrator,  in  which  case  the  provisions 
of  The  Municipal  Arbitrations  Act  as  to  procedure 
apply;  or 

(c)  the  Board,  in  which  case  the  provisions  of  The  On- 
tario Municipal  Board  Act  as  to  procedure  apply, 

as  provided  for  in  Part  XVI  of  The  Municipal  Act. 
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Idem, 
gas  storage 
and  pipe 
lines 

1064,  c.  74 


(2)  Where  the  expropriating  authority  has  received  its 
authority  under  section  21  or  41  of  The  Ontario  Energy  Board 
Act,  1964  or  a  predecessor  thereof,  a  claim  for  compensation, 
if  not  agreed  upon  by  the  authority  and  the  owner  and  if  not 
settled  by  negotiation  proceedings,  shall  be  determined  under 
section  21  or  41,  as  the  case  may  be,  of  that  Act. 


Crown  and         (^)  Where  the  expropriating  authority  does  not  come  within 

certain  subsection  1  or  2  or  where  the  municipality  mentioned  in  sub- 

other  ex-  ...  ill  i       r  i  •    •       f 

propriating  section  1  is  a  local  board  oi  more  than  one  municipality,  a 
claim  for  compensation,  if  not  agreed  upon  by  the  authority 
and  the  owner  and  if  not  settled  by  negotiation  proceedings, 
shall  be  determined  by  the  Board  and  not  otherwise,  and 

c^"274'  196°'  The  Ontario  Municipal  Board  Act,  except  sections  94  and  95, 
applies  so  far  as  is  practicable  to  every  such  claim.  1965, 
c.  38,  s.  2,  part. 


Appeals  ii. — (i)  The  expropriating  authority  or  the  owner  may 

appeal  to  the  Court  of  Appeal  from  any  determination  or  order 
of  a  judge,  an  official  arbitrator  or  the  Board  under  section  10. 


Idem 


(2)  The  practice  and  procedure  as  to  the  appeal  and  pro- 
ceedings incidental  thereto  are  the  same  mutatis  mutandis  as 
upon  an  appeal  from  the  High  Court,  except  that  the  appeal 
may  be  taken  at  any  time  within  six  weeks  from  the  day  the 
determination  or  order  was  sent  by  registered  mail  to  the 
parties,  and  the  determination  or  order  shall  be  deemed  to 
have  been  received  on  the  second  day  following  its  mailing, 
and  the  period  of  any  vacation  of  the  Supreme  Court  shall 
not  be  reckoned  in  computing  such  six  weeks.  1962-63, 
c.  43,  s.  11. 


Date  for 
determining 
compensa- 
tion 


12.  Subject  to  subsection  6  of  section  la  and  subsection  2 
of  section  5,  where  land  has  been  expropriated,  the  compensa- 
tion therefor  shall  be  determined  as  of  the  date  of  registration 
of  the  plan  under  subsection  1  or  5  of  section  4.  1962-63, 
c.  43,  s.  12;  1966,  c.  53,  s.  2. 


Costs 


13.  The  tribunal  determining  compensation  under  this  Act 
may  award  costs,  but,  where  the  total  amount  of  the  com- 
pensation to  all  owners  of  any  parcel  of  land  expropriated  is 
less  than  $1,000,  the  tribunal  may  include  in  any  award  of 
costs  a  sum  not  exceeding  65  per  cent  of  the  cost  of  the  prepara- 
tion of  reports  of  appraisers  used  in  determining  the  amount  of 
compensation.     1962-63,  c.  43,  s.  13. 


Interest 


14. — (1)  Subject  to  subsection  3  of  section  8,  the  tribunal 
determining  compensation  may  allow  interest  on  the  amount 
of  compensation  at  the  rate  of  5  per  cent  per  annum  from 
such  date  as  is  fixed  by  the  tribunal. 


em 
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(2)  Where    the    tribunal    determining   compensation    is   of Id 
the  opinion  that  any  delay  in  determining  the  compensation 

is  attributable  in  whole  or  in  part  to  the  owner,  it  may  refuse 
to  allow  him  interest  for  the  whole  or  any  part  of  the  time  for 
which  he  might  otherwise  be  entitled  to  interest,  or  may 
allow  interest  at  such  rate  less  than  5  per  cent  per  annum  as 
appears  reasonable. 

(3)  Notwithstanding  subsection  1,  where  the  expropriating  J^®1^"0 
authority  has  offered  to  the  registered  owner  under  section  8and  ™B*>S 
a  sum  equal  to  or  greater  than  the  compensation  determined, 

the  registered  owner  shall  not  be  allowed  any  interest  after 
the  date  of  the  offer  or  any  costs,  unless  the  tribunal  deter- 
mining the  compensation  otherwise  orders.  1962-63,  c.  43, 
s.  14. 

15. — (1)  Where  land  has  been  expropriated,  the  com  pen  sa-  ofhcom-ter 
tion  stands  in  the  stead  of  the  land,  and  any  claim  to  or pensafc,on 
encumbrance  on  the  land  is,  as  respects  the  expropriating 
authority,  converted  into  a  claim  to  or  upon  the  compensation 
and  no  longer  affects  the  land. 

(2)  Where  the  owner  who  is  entitled  to  convey  the  land  ^frnpe^sa^ 
that  has  been  expropriated  and  the  expropriating  authority  Exceeding 
agree  as  to  the  compensation  or  the  compensation  has  been  $1,000 
determined  and  in  either  case  it  does  not  exceed  $1,000,  the 
expropriating  authority  may  pay  the  compensation   to   the 
owner  who  is  entitled  to  convey  the  land,  saving  always  the 
rights  of  any  other  person  to  the  compensation  as  against 
the  person  receiving  it,  and  such   payment  discharges   the 
expropriating  authority  from  all  liability  in  respect  of   the 
compensation.     1962-63,  c.  43,  s.  15. 

16.  Where  an  owner  of  the  land  is  unknown,  is  under  a.  tatPveSen~ 
disability  or  for  any  other  reason  is  not  represented,  a  judge 
of  the  Supreme  Court  may,  after  due  notice  to  the  persons 
interested,  appoint  a  person  to  represent  such  owner  for  any 
of  the  purposes  of  this  Act,  and  any  action  of  a  person  so 
appointed  is  binding  on  the  person  whom  he  represents. 
1962-63,  c.  43,  s.  16. 

17. — (1)  In  any  case  where  the  expropriating  authority  payment 
deems  it  advisable,  it  may,  without  an  order,  pay  the  com- 
pensation agreed  upon  or  determined  into  the  office  of  the 
Accountant  of  the  Supreme  Court  together  with  a  sum  equal 
to  the  interest  thereon  at  the  rate  of  5  per  cent  per  annum 
for  six  months. 

(2)  Upon  an  application  for  payment  out  of  court  of  com-  oiuf  oTeourt 
pensation  paid  into  court,  a  judge  of  the  Supreme  Court  may 
direct  that  such  notice  of  the  application  be  given  by  publica- 
tion or  otherwise  as  he  deems  proper  and  may  direct  the  trial 
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Adjustment 
of  interest 


Where 
unborn 
issue 
interested 


of  an  issue  or  make  such  order  with  respect  to  the  payment 
out  of  court  of  compensation  and  as  to  costs  as  he  deems 
reasonable. 

(3)  Where  an  order  is  obtained  under  subsection  2  in  less 
than  six  months  after  the  payment  of  the  compensation  into 
court,  the  judge  making  the  order  may  direct  that  a  propor- 
tionate part  of  the  interest  be  returned  to  the  expropriating 
authority. 

(4)  Where  unborn  issue  or  an  unascertained  person  or  class 
is  interested  in  compensation  paid  into  court,  a  judge  of  the 
Supreme  Court  may  appoint  such  person  as  he  deems  proper 
to  represent  them,  and  any  order  made  under  this  section  is 
binding  on  them.     1962-63,  c.  43,  s.  17. 


before6 nt  ^"  Where  land  has  been  expropriated  and  the  compensa- 

possession  tion  has  not  been  agreed  upon  or  determined,  the  expropriating 
authority,  before  taking  possession  of  the  land,  shall  offer  to 
the  registered  owner  a  sum  not  less  than  50  per  cent  of  the 
amount  to  which  he  may  be  entitled  as  estimated  by  the 
expropriating  authority,  and,  if  the  registered  owner  accepts 
that  sum,  it  shall  be  paid  and  applied  in  partial  payment  of 
any  compensation  that  may  subsequently  be  agreed  upon  or 
determined.     1962-63,  c.  43,  s.  18. 

of°exepro-n  1^* — (1)  Where  land  that  has  been  expropriated  is  vested 

printed  land  {n  an  expropriating  authority  and  the  expropriating  authority 
has  served  the  registered  owner  with  a  notice  that  it  requires 
possession  of  the  land  on  the  date  specified  therein,  the 
expropriating  authority,  if  no  application  is  made  under  sub- 
section 3,  is  entitled  to  enter  upon  and  take  possession  of  the 
land  on  the  date  specified  in  the  notice. 


Date  tor  (2)  The  date  for  possession  shall  be  at  least  ten  days  after 

possession  v    '  ac  .  . 

the  date  of  the  serving  of  the  notice  of  possession. 

for  P>ost-io"         (^  ^  registered  owner  or  an  expropriating  authority  may, 
ponement  or  upon  such  notice  as  the  judge  directs,  apply  to  a  judge  for 

possession  ...  r      i  i  r  •  •  f     J  ■* '        1  • 

an  adjustment  of  the  date  tor  possession  specified  in  the  notice 
of  possession,  and  the  judge,  if  he  considers  that  under  all  the 
circumstances  the  application  should  be  granted,  may  fix  the 
date  for  possession.     1962-63,  c.  43,  s.  19. 

Sn^nL»to         20. —  (1)  Where  resistance  or  opposition   is  made  to   the 
resistance       expropriating  authority  or  any  person  authorized   by   it  in 

to  entry,  etc  .  .  ..  ........ 

entering  upon,  using  or  taking  possession  of  land  when  it  is 
entitled  so  to  do,  it  may  apply  to  a  judge  for  a  warrant 
directing  the  sheriff  to  put  down  the  resistance  or  opposition. 


Hearing 


(2)  The  judge  shall,  in  writing,  appoint  a  time  and  place 
for  the  hearing  of  the  application  and  in  his  appointment  may 
direct  that  it  shall  be  served  upon  such  persons  as  he  prescribes. 


95 

(3)  On  proof  of  the  resistance  or  opposition,  the  judge  niaY  wan-ant 
issue  a  warrant  (Form  2). 

(4)  The  sheriff  shall  forthwith  execute  the  warrant  and  make  Return 
a  return   to   the  judge  of   the  execution   thereof.     1962-63, 

c.  43,  s.  20. 

21.— (1)  Where,  at  any  time  before  the  date  specified  in  meStdo°fn" 
the  notice  of  possession  served  under  section  19,  the  land  or  f^P^opnat,ed 
any  part  thereof  is  found  to  be  unnecessary  for  the  purposes 
of  the  expropriating  authority  or  if  it  is  found  that  a  more 
limited  estate  or  interest  therein  only  is  required,  the  expro- 
priating authority  may,  by  an  instrument  signed  by  it  and 
registered  in  the  proper  registry  or  land  titles  office  and 
served  on  the  owner  who  was  served  with  notice  of  expropria- 
tion, declare  that  the  land  or  such  part  thereof  is  not  required 
and  is  abandoned  by  the  expropriating  authority  or  that  it  is 
intended  to  retain  only  such  limited  estate  or  interest  as  is 
mentioned  in  the  instrument,  and  thereupon, 

(a)  the  land  declared  to  be  abandoned  revests  in  the 
owner  from  whom  it  was  expropriated  and  those 
entitled  to  claim  under  him;  or 

(b)  in  the  event  of  a  limited  estate  or  interest  only  being 
retained  by  the  expropriating  authority,  the  land  so 
revests  subject  to  such  limited  estate  or  interest. 

(2)  Where  part  only  of  the  land  or  all  of  it  except  a  limited  abandon- 
estate  or   interest   therein   is   abandoned,    the   fact   of   such ment 
abandonment  and   the  damage,  if  any,  sustained  in  conse- 
quence of  that  which  is  abandoned  having  been  expropriated 

and  all  the  other  circumstances  of  the  case  shall  be  taken  into 
account  in  determining  the  compensation  for  the  part  or  the 
limited  estate  or  interest  that  is  not  abandoned. 

(3)  Where  the  whole  of  the  land  is  abandoned,  the  owner  abandon? 
from  whom  it  was  expropriated  is  entitled  to  compensation ment 
for  all  damages  sustained  and  all  costs  incurred  by  him  in 
consequence  of  the  expropriation  and  abandonment,  and  the 
amount  of  the  compensation,  if  not  agreed  upon  by  the  parties, 

shall  be  determined  under  this  Act  and  not  otherwise.  1962-63, 
c.  43,  s.  21. 

22.  This  Act  comes  into  force  on  a  day  to  be  named  by  Sentmence" 
the  Lieutenant  Governor  by  his  proclamation.* 

23.  This  Act  may  be  cited  as  The  Expropriation  Procedures    1G1 
Act,  1962-63. 

*Proclaimed  in  force  January  1,  1964. 


APPENDIX  D 
SELECTED  ONTARIO  STATUTORY  PROVISIONS 

1.  The  Municipal  Act,  R.S.O.  1960,  c.  249,  s.  337  (1) 

337. — (1)  Where  land  is  expropriated  for  the  purposes  of  a  cor- 
poration, or  is  injuriously  affected  by  the  exercise  of  any  of  the  powers 
of  a  corporation  under  the  authority  of  this  or  any  general  or  special 
Act,  unless  it  is  otherwise  expressly  provided  by  such  general  or  special 
Act,  the  corporation  shall  make  due  compensation  to  the  owner  for  the 
land  expropriated  and  for  any  damage  necessarily  resulting  from  the 
expropriation  of  the  land  or,  where  land  is  injuriously  affected  by  the 
exercise  of  such  powers,  for  the  damages  necessarily  resulting  therefrom, 
beyond  any  advantage  that  the  owner  may  derive  from  any  work  for  the 
purposes  of  or  in  connection  with  which  the  land  is  injuriously  affected. 

2.  The  Highway  Improvement  Act,  R.S.O.  1960,  c.  171,  s.  11  (1) 

11. — (1)  The  Minister  shall  make  due  compensation  to  the  owner 
of  land  for  any  damage  necessarily  resulting  from  the  exercise  of  any 
of  the  powers  conferred  by  section  4  or  7,  beyond  any  advantage  that 
the  owner  may  derive  from  the  contemplated  work. 

3.  The  Public  Works  Act,  R.S.O.  1960,  c.  338,  s.  21 

21.  The  Minister  shall  make  to  the  owner  of  land  entered  upon, 
taken  or  used  by  him  or  injuriously  affected  by  the  exercise  of  any  of 
the  powers  conferred  by  this  Act  due  compensation  for  any  damages 
necessarily  resulting  from  the  exercise  of  such  powers,  beyond  any 
advantage  that  the  owner  may  derive  from  the  contemplated  work, 
and  any  claim  for  such  compensation  not  mutually  agreed  upon  shall  be 
determined  as  hereinafter  provided. 

4.  The  Power  Commission  Act,  R.S.O.  1960,  c.  300,  s.  33  (3) 

33. — (3)  Compensation  shall  be  made  to  the  owner  for  the  land 
taken  or  used  and  for  all  damage  to  property  resulting  from  the  exercise 
of  the  said  powers,  and  in  fixing  such  compensation  regard  shall  be  had 
to  the  value  of  the  land  taken,  or  to  the  nature  and  extent  of  the  estate, 
right,  privilege,  easement,  or  interest  that  the  Commission  decides  to 
take  and  acquire  in,  over,  upon  or  in  respect  of  the  land,  as  the  case 
may  be,  and  the  compensation  shall  be  based  thereon. 

5.  The  Ontario  Energy  Board  Act,  1964,  S.O.  1964,  c.  74,  s.  21  (1,  2) 

and  s.  41  (1) 

21. — (1)  The  Board  by  order  may  authorize  a  person  to  inject  gas 
into,  store  gas  in  and  remove  gas  from  a  designated  gas  storage  area, 
and  to  enter  into  and  upon  the  land  in  the  area  and  use  the  land  for  such 
purposes. 
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(2)  Subject  to  any  agreement  with   respect  thereto,   the   person 
authorized  by  an  order  under  subsection  1, 

(a)  shall  make  to  the  owners  of  any  gas  or  oil  rights  or  of  any 
right  to  store  gas  in  the  area  fair,  just  and  equitable  compen- 
sation in  respect  of  such  gas  or  oil  rights  or  such  right  to  store 
gas;  and 

(b)  shall  make  to  the  owner  of  any  land  in  the  area  fair,  just  and 
equitable  compensation  for  any  damage  necessarily  resulting 
from  the  exercise  of  the  authority  given  by  such  order. 


41.- — (1)  The  applicant  shall  make  to  the  owner  of  land  acquired 
by  expropriation  under  this  Part,  or  any  predecessor  of  this  Part,  due 
compensation  for  the  land  and  for  any  damages  resulting  from  the 
exercise  of  such  power. 


APPENDIX  E 
MANITOBA  PROPOSED  EXPROPRIATION  ACT  (1966) 

A  Selection  of  the  Provisions  dealing  with  Compensation 

6.  (1)  Where  an  authority  has  filed  a  declaration  in  respect  of  land, 
if,  in  its  opinion,  the  acquisition  of  any  mortgage,  note,  debenture,  or 
other  evidence  of  debt  secured  by  the  land  is  necessary  in  order  to 
prevent  injustice  and  to  provide  equitable  treatment  for  the  registered 
owner  and  other  owners  of  the  land  or  to  provide  proper  compensation 
thereto,  it  may  acquire,  by  expropriation  or  by  agreement,  any  mortgage, 
note,  debenture,  or  other  evidence  of  debt  secured  by  the  land. 

(2)  Where  a  mortgage,  note,  debenture,  or  other  evidence  of  debt 
is  acquired  by  an  authority  under  subsection  (1),  the  authority  may, 
for  its  own  account,  enforce  collection  thereof  in  the  same  manner  and 
with  the  same  rights  as  any  holder  in  due  course  or  owner  thereof;  but 
the  principal  amount  of  the  debt  owing  to  the  authority  thereunder 
shall  be  deemed  not  to  exceed  the  amount  of  the  compensation  paid  by 
the  authority  in  acquiring  the  mortgage,  note,  debenture,  or  other 
evidence  of  the  debt. 

22.  An  authority  that  has  expropriated  land  shall  pay  to  the  owner 
thereof  due  compensation  for  the  land  and  for  any  injurious  effect  to 
any  other  land  in  the  parcel  and  for  disturbance  caused  by  the  expro- 
priation. 

23.  Due  compensation  for  the  injurious  effect  to  the  balance  of  a 
parcel  part  of  which  is  expropriated  shall  have  set  off  against  it  the 
value  of  any  special  advantage  which  the  owner  may  derive  from  the 
work  or  structure  or  exercise  of  power;  but  in  no  case  where  a  part  of  a 
parcel  injuriously  affected  has  been  expropriated  shall  the  due  com- 
pensation for  land  expropriated  be  less  than  the  value  of  the  land 
expropriated. 

24.  (1)  Where  due  compensation  payable  by  an  authority  to  an 
owner  under  this  Act  is  not  mutually  agreed  upon  between  the  authority 
and  the  owner,  it  shall  be  determined  by  the  board. 

(2)  Subject  as  hereinafter  provided,  the  due  compensation  shall  be 
determined  as  of  the  date  of  the  registration  of  the  declaration  in  the 
appropriate  land  titles  office. 

(3)  Compensation  payable  by  an  authority  for  any  mortgage,  note, 
debenture,  or  other  evidence  of  debt  acquired  under  section  6  shall  be 
the  amount  which,  if  the  mortgage,  note,  debenture,  or  other  evidence 
of  debt,  were  sold  on  the  open  market  by  a  willing  seller  to  a  willing 
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buyer,  it  might  be  expected  to  realize  at  the  date  of  service  of  the  notice 
of  expropriation,  and  no  account  shall  be  taken  of  the  fact  of  the  expro- 
priation of  the  land  by  which  the  repayment  of  the  mortgage,  note, 
debenture,  or  other  evidence  of  debt  is  secured. 

(4)  Where  an  authority  expropriates  a  part  of  a  parcel  that  is  not 
within  an  incorporated  city,  town,  or  village  or  within  the  metropolitan 
area  as  defined  in  The  Metropolitan  Winnipeg  Act,  and  that  is  un- 
developed or  used  for  agricultural  purposes,  for  a  right-of-way  for  any 
purpose  and  the  area  of  the  part  expropriated  is  less  than  ten  per  centum 
of  the  area  of  the  parcel,  the  due  compensation  payable  to  the  owner  of 
the  parcel  in  respect  of  the  value  of  the  land  expropriated  not  including 
the  value  of  any  buildings,  fixtures  or  improvements  expropriated  or  of 
any  injurious  effect  or  any  costs  of  moving  any  buildings,  fixtures  or 
improvements  necessitated  by  the  expropriation  or  the  work  for  which 
the  land  was  expropriated  shall  be  determined  as  the  value  of  the  land 
taken  based  on  a  unit  price  of  the  value  of  the  land  in  the  parcel  of 
equivalent  character  and  use,  except  that  no  consideration  shall  be  given 
to  any  greater  or  lesser  value  of  any  part  of  the  parcel  by  reason  of  the 
proximity  to  the  work  for  which  the  right-of-way  is  required,  and 
excluding  the  value  of  any  buildings,  improvements  or  fixtures  on  the 
parcel. 

29.  (1)  An  authority  expropriating  land  shall  pay  to  the  owner 
interest  on  the  amount  of  due  compensation  at  five  per  centum  per  year. 

(2)  Interest  on  due  compensation  for  land  expropriated  and  for  land 
injuriously  affected  through  severance  and  for  disturbance  shall  be 
calculated  from  the  time  the  authority  enters  into  possession  of  the  land 
or  from  such  earlier  time  as  the  board  in  its  discretion  may  direct. 

(3)  Where  an  authority  has  paid  any  amount  under  this  Act  as  or 
on  account  of  due  compensation  to  any  person  or  into  court,  no  interest 
is  payable  by  the  authority  on  or  in  respect  of  that  amount  in  respect 
of  any  period  after  the  date  of  the  payment. 

31.  Where  land  is  expropriated  or  purchased  by  agreement  by  an 
authority,  the  authority  may 

(a)  pay  to  any  person  displaced  from  a  house  or  other  building 
on  that  land,  who  is  not  otherwise  entitled  to  compensation  in 
respect  of  the  expropriation,  such  reasonable  allowance  as  it 
thinks  fit  towards  his  expenses  in  moving  therefrom ;  and 

(b)  pay  to  any  person  carrying  on  any  trade  or  business  in  any 
house  or  other  building  on  the  land,  who  is  not  otherwise  en- 
titled to  any  compensation  in  respect  of  the  expropriation,  such 
reasonable  allowance  as  it  thinks  fit  towards  the  loss  which, 
in  its  opinion,  he  will  sustain  by  reason  of  the  disturbance  of 
his  trade  or  business  consequent  upon  his  having  to  move  from 
the  house  or  building. 
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32.  (1)  Where  land  vests  in  an  authority  under  this  Act,  the 
authority  may,  in  its  discretion,  pay  to  the  person  entitled  thereto  an 
amount  that  is  not  more  than  seventy-five  per  centum  of  the  due  com- 
pensation as  estimated  by  the  authority. 

(On  the  motion  of  the  Attorney  General,  the  proposed 
Act  was  referred  by  the  Manitoba  Legislature  to  a 
committee  for  study  on  February  2nd,  1967.) 


APPENDIX  F 
NEWFOUNDLAND  FAMILY  HOMES  EXPROPRIATION  ACT 

Newfoundland  Statutes,  1964,  No.  65 

AN  ACT  TO  PROVIDE  FOR  THE  PAYMENT  OF  FAIR 

COMPENSATION  TO  THE  OWNERS  OF  FAMILY 

HOMES  EXPROPRIATED. 

(June  10,  1964) 

Whereas  it  is  desirable  to  avoid  hardship  to  persons  and  families 
whose  homes  are  expropriated  under  various  statutes  in  pursuance  of 
various  public  purposes; 

And  Whereas  it  is  thought  right  to  afford  special  protection  in 
cases  where  expropriation  disturbs  a  settled  family  life; 

And  Whereas  it  is  recognized  that  in  many  cases  compensation 
limited  under  various  statutes  to  market  value  is  not  true  compensation ; 

Be   it   therefore  enacted   by   the   Lieutenant-Governor  and   House  of 
Assembly  in  Legislative  Session  convened,  as  follows: 

1.  This  Act  may  be  cited  as  The  Family  Homes  Expropriation  Act, 
1964. 

2.  Whenever  under  any  Act  enabling  expropriation  of  private  prop- 
erty it  is  decided  to  expropriate  any  family  home  the  provisions  of  this 
Act  shall  have  effect  and  shall  prevail  over  the  provisions  of  any  other 
Act  dealing  with  expropriation. 

3.  For  the  purposes  of  this  Act  a  family  home  shall  be  a  house 
which  is  and  has  for  a  reasonable  time  been  the  home  of  a  family  unit 
together  with  land  immediately  appurtenant  thereto  not  exceeding  one 
and  one-half  acres  and  any  immediately  appurtenant  outbuildings. 
The  nature  of  a  family  unit  is  defined  or  indicated  in  the  Schedule 
hereto. 

4.  In  the  case  of  any  such  expropriation,  and  not  withstanding  any 
rules  or  provisions  for  the  assessment  of  values  set  out  in  the  statute 
under  which  the  expropriation  is  made,  the  principle  of  assessment 
shall  be  that  the  owner  of  the  family  home  shall  receive  such  compensa- 
tion as  will  at  current  costs  and  prices  put  him  in  a  position  to  acquire 
by  purchase  or  construction  a  home  reasonably  equivalent  to  that  which 
is  being  expropriated. 
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5.  The  arbitrators  or  assessors  in  any  such  case  shall  consider  the 
question  whether  the  reasonably  equivalent  home  can  be  acquired  by 
purchase,  or  whether  it  is  certainly  or  probably  impracticable  in  the 
state  of  the  market  so  to  acquire  it;  in  which  latter  case  it  may  be 
necessary  for  them  to  award  sufficient  compensation  for  its  construction 
in  lieu  of  current  market  value. 

6.  In  every  case  under  this  Act  and  notwithstanding  any  provisions 
or  absence  of  provisions  in  any  other  statute  there  shall  be  an  appeal  to 
the  Supreme  Court,  by  leave  of  a  judge,  both  on  questions  of  law  and 
upon  the  amount  of  compensation. 

7.  This  Act  extends  to  expropriations  on  behalf  of  the  Crown  in 
right  of  Newfoundland. 

8.  The  intent  and  purpose  of  this  Act  is  that  where  it  is  decided 
to  expropriate  a  family  home  the  owner  shall  receive  such  compensation 
as  will  ensure  that  the  family  unit  is  in  no  worse  position  as  a  result  of 
the  expropriation;  it  being  recognized  that  strict  market  value  is  not 
in  all  cases  a  true  compensation  to  a  family  unit  which  is  dispossessed, 
since  it  may  not  provide  equivalent  accommodation;  but  the  protection 
given  by  this  Act  is  not  to  extend  to  any  person  in  whose  case  the  prop- 
erty or  his  interest  in  it  is  fairly  to  be  looked  upon  as  a  money  asset  or 
investment  and  not  a  family  home;  and  this  Act  shall  be  interpreted  by 
arbitrators  or  assessors  under  any  Act  and  by  the  Court  broadly  in  the 
spirit  of  the  foregoing. 
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1.  The  expression  "family  unit"  in  this  Act  is  to  be  interpreted 
in  a  broad  and  flexible  sense  in  order  to  promote  the  true  object 
of  this  Act,  which  is  to  avoid  the  placing  of  dispossessed  home 
owners  in  a  worse  position  than  before  dispossession. 

2.  The  word  "family"  is  not  to  be  limited  to  its  common  meaning, 
namely  a  group  of  parents  and  children.  It  is  to  be  recognized 
that  the  social  and  psychological  characteristics  of  a  family 
may  exist  in  the  absence  of  ties  of  blood  or  ties  of  law;  nor 
does  it  necessarily,  though  it  does  usually,  involve  a  plurality 
of  persons. 

3.  For  purposes  of  illustration,  but  without  restricting  the  general- 
ity of  the  foregoing,  the  following  may  in  appropriate  cases  be 
regarded  as  family  units: — 

(a)  parents  and/or  grandparents  and  children,  living  to- 
gether ; 

(b)  brothers  and/or  sisters  living  together; 

(c)  a  man  and  woman,  with  or  without  children,  unmarried, 
living  together  as  man  and  wife,  notwithstanding  there 
is  no  tie  in  blood  or  in  law; 

(d)  a  man  or  woman  living  alone,  in  his  or  her  house, 
whether  he  or  she  is  the  relict  of  a  former  family  or  not; 

(e)  a  person  living  with  children  not  of  his  or  her  blood 
who  are  adopted  in  fact  but  have  not  been  adopted  in 
law; 

(/)  two  friends  who  have  in  fact  long  been  living  together 
in  a  common  household  for  mutual  convenience,  though 
in  blood  not  related. 

4.  In  considering  whether  a  family  unit,  other  than  a  natural 
family,  exists,  the  arbitrators  or  assessors,  subject  to  appeal 
to  the  Supreme  Court,  may  recognize  any  combination  of 
persons  living  together  as  a  family  unit.  In  the  ultimate 
resort,  the  decision  of  the  Supreme  Court  shall  be  conclusive. 

5.  In  considering  whether  a  family  unit,  other  than  a  natural 
family,  exists,  the  element  of  duration  or  permanence  in  the 
association  shall  be  taken  into  account,  and  such  weight  shall 
be  given  to  this  element  as  may  seem  proper. 


APPENDIX  G 
UNITED  KINGDOM  LEGISLATION 

(Selected  Provisions) 

1.  Land  Compensation  Act,  1961 
(9  &  10  Eliz.  2,  c.  33) 

5.  Compensation  in  respect  of  any  compulsory  acquisition  shall  be 
assessed  in  accordance  with  the  following  rules: 

(1)  No  allowance  shall  be  made  on  account  of  the  acquisition  being 
compulsory; 

(2)  The  value  of  land  shall,  subject  as  hereinafter  provided,  be 
taken  to  be  the  amount  which  the  land  if  sold  in  the  open 
market  by  a  willing  seller  might  be  expected  to  realise; 

(3)  The  special  suitability  or  adaptability  of  the  land  for  any 
purpose  shall  not  be  taken  into  account  if  that  purpose  is  a 
purpose  to  which  it  could  be  applied  only  in  pursuance  of 
statutory  powers,  or  for  which  there  is  no  market  apart  from 
the  special  needs  of  a  particular  purchaser  or  the  requirement 
of  any  authority  possessing  compulsory  purchase  powers; 

(4)  Where  the  value  of  the  land  is  increased  by  reason  of  the  use 
thereof  or  of  any  premises  thereon  in  a  manner  which  could  be 
restrained  by  any  court,  or  is  contrary  to  law,  or  is  detrimental 
to  the  health  of  the  occupants  of  the  premises  or  to  the  public 
health,  the  amount  of  that  increase  shall  not  be  taken  into 
account; 

(5)  Where  land  is,  and  but  for  the  compulsory  acquisition  would 
continue  to  be,  devoted  to  a  purpose  of  such  a  nature  that 
there  is  no  general  demand  or  market  for  land  for  that  purpose, 
the  compensation  may,  if  the  Lands  Tribunal  is  satisfied  that 
reinstatement  in  some  other  place  is  bona  fide  intended,  be 
assessed  on  the  basis  of  the  reasonable  cost  of  equivalent 
reinstatement; 

(6)  The  provisions  of  rule  (2)  shall  not  affect  the  assessment  of 
compensation  for  disturbance  or  any  other  matter  not  directly 
based  on  the  value  of  land; 

and  the  following  provisions  of  this  Part  of  this  Act  shall  have  effect  with 
respect  to  the  assessment. 
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6. — (1)  Subject  to  section  eight  of  this  Act,  no  account  shall  be 
taken  of  any  increase  or  diminution  in  the  value  of  the  relevant  interest 
which,  in  the  circumstances  described  in  any  of  the  paragraphs  in  the 
first  column  of  Part  I  of  the  First  Schedule  to  this  Act,  is  attributable 
to  the  carrying  out  or  the  prospect  of  so  much  of  the  development 
mentioned  in  relation  thereto  in  the  second  column  of  that  Part  as  would 
not  have  been  likely  to  be  carried  out  if: 

(a)  (where  the  acquisition  is  for  purposes  involving  development 
of  any  of  the  land  authorised  to  be  acquired)  the  acquiring 
authority  had  not  acquired  and  did  not  propose  to  acquire  any 
of  that  land ;  and 

(b)  (where  the  circumstances  are  those  described  in  one  or  more 
of  paragraphs  2  to  4  in  the  said  first  column)  the  area  or  areas 
referred  to  in  that  paragraph  or  those  paragraphs  had  not  been 
defined  or  designated  as  therein  mentioned. 


FIRST  SCHEDULE 


Part  I 


Description  of  Development 


Case 

1.  Where  the  acquisition  is 
for  purposes  involving 
development  of  any  of 
the  land  authorised  to 
be  acquired. 


2.  Where  any  of  the  rel- 
evant land  forms  part  of 
an  area  defined  in  the 
current  development 
plan  as  an  area  of  com- 
prehensive development. 

3.  Where  on  the  date  of 
service  of  the  notice  to 
treat  any  of  the  relevant 
land  forms  part  of  an 
area  designated  as  the 
site  of  a  new  town  by 
an  order  under  the  New 
Towns  Act,  1946. 


Development 

Development  of  any  of  the  land 
authorised  to  be  acquired,  other 
than  the  relevant  land,  being  de- 
velopment for  any  of  the  pur- 
poses for  which  any  part  of  the 
first-mentioned  land  (including 
any  part  of  the  relevant  land)  is 
to  be  acquired. 

Development  of  any  land  in  that 
area,  other  than  the  relevant 
land,  in  the  course  of  the  develop- 
ment or  redevelopment  of  the 
area  in  accordance  with  the  plan. 


Development  of  any  land  in  that 
area,  other  than  the  relevant  land, 
in  the  course  of  the  development 
of  that  area  as  a  new  town. 
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Case  Development 

4.  Where   any   of   the   rel-  Development  of  any  land  in  that 

evant   land    forms    part  area,  other  than  the  relevant  land, 

of  an  area  defined  in  the  in   the   course  of   town   develop- 

current         development  ment  within  the  meaning  of  the 

plan  as  an  area  of  town  Town  Development  Act,  1952. 
development. 


9.  No  account  shall  be  taken  of  any  depreciation  of  the  value  of 
the  relevant  interest  which  is  attributable  to  the  fact  that  (whether  by 
way  of  designation,  allocation  or  other  particulars  contained  in  the 
current  development  plan,  or  by  any  other  means)  an  indication  has 
been  given  that  the  relevant  land  is,  or  is  likely,  to  be  acquired  by  an 
authority  possessing  compulsory  purchase  powers. 

2.  Land  Clauses  Consolidation  Act,  1845 
(8  &  9  Vic,  c.  18) 

XLIX.  Where  such  Inquiry  shall  relate  to  the  Value  of  Lands  to  be 
purchased,  and  also  to  Compensation  claimed  for  Injury  done  or  to  be 
done  to  the  Lands  held  therewith,  the  Jury  shall  deliver  their  Verdict 
separately  for  the  Sum  of  Money  to  be  paid  for  the  Purchase  of  the 
Lands  required  for  the  Works,  or  of  any  Interest  therein  belonging  to 
the  Party  with  whom  the  Question  of  disputed  Compensation  shall  have 
arisen,  or  which,  under  the  Provisions  herein  contained,  he  is  enabled 
to  sell  or  convey,  and  for  the  Sum  of  Money  to  be  paid  by  way  of  Com- 
pensation for  the  Damage,  if  any,  to  be  sustained  by  the  Owner  of  the 
Lands  by  reason  of  the  severing  of  the  Lands  taken  from  the  other 
Lands  of  such  Owner,  or  otherwise  injuriously  affecting  such  Lands  by 
the  Exercise  of  the  Powers  of  this  or  the  special  Act,  or  any  Act  incor- 
porated therewith. 

LXIII.  In  estimating  the  Purchase  Money  or  Compensation  to  be 
paid  by  the  Promoters  of  the  Undertaking,  in  any  of  the  Cases  aforesaid, 
regard  shall  be  had  by  the  Justices,  Arbitrators,  or  Surveyors,  as  the 
Case  may  be,  not  only  to  the  Value  of  the  Land  to  be  purchased  or 
taken  by  the  Promoters  of  the  Undertaking,  but  also  to  the  Damage, 
if  any,  to  be  sustained  by  the  Owner  of  the  Lands  by  reason  of  the 
severing  of  the  Lands  taken  from  the  other  Lands  of  such  Owner,  or 
otherwise  injuriously  affecting  such  other  Lands  by  the  Exercise  of  the 
Powers  of  this  or  the  special  Act,  or  any  Act  incorporated  therewith. 

CVIII.  It  shall  be  lawful  for  the  Promoters  of  the  Undertaking 
to  purchase  or  redeem  the  Interest  of  the  Mortgagee  of  any  such  Lands 
which  may  be  required  for  the  Purposes  of  the  special  Act,  and  that 
whether  they  shall  have  previously  purchased  the  Equity  of  Redemption 
of  such  Lands  or  not,  and  whether  the  Mortgagee  thereof  be  entitled 
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thereto  in  his  own  Right  or  in  trust  for  any  other  Party,  and  whether 
he  be  in  possession  of  such  Lands  by  virtue  of  such  Mortgage  or  not, 
and  whether  such  Mortgage  affect  such  Lands  solely,  or  jointly  with 
any  other  Lands  not  required  for  the  Purposes  of  the  special  Act,  and 
in  order  thereto  the  Promoters  of  the  Undertaking  may  pay  or  tender 
to  such  Mortgagee  the  Principal  and  Interest  due  on  such  Mortgage, 
together  with  his  Costs  and  Charges,  if  any,  and  also  Six  Months 
additional  Interest,  and  thereupon  such  Mortgagee  shall  immediately 
convey  his  Interest  in  the  Lands  comprised  in  such  Mortgage  to  the 
Promoters  of  the  Undertaking,  or  as  they  shall  direct,  or  the  Promoters 
of  the  Undertaking  may  give  Notice  in  Writing  to  such  Mortgagee  that 
they  will  pay  off  the  Principal  and  Interest  due  on  such  Mortgage  at 
the  End  of  Six  Months,  computed  from  the  Day  of  giving  such  Notice; 
and  if  they  shall  have  given  any  such  Notice,  or  if  the  Party  entitled  to 
the  Equity  of  Redemption  of  any  such  Lands  shall  have  given  Six  Months 
Notice  of  his  Intention  to  redeem  the  same,  then  at  the  Expiration  of 
either  of  such  Notices,  or  at  any  intermediate  Period,  upon  Payment 
or  Tender  by  the  Promoters  of  the  Undertaking  to  the  Mortgagee  of 
the  Principal  Money  due  on  such  Mortgage,  and  the  Interest  which 
would  become  due  at  the  End  of  Six  Months  from  the  Time  of  giving 
either  of  such  Notices,  together  with  his  Costs  and  Expenses,  if  any, 
such  A^ortgagee  shall  convey  or  release  his  Interest  in  the  Lands  com- 
prised in  such  Mortgage  to  the  Promoters  of  the  Undertaking,  or  as 
they  shall  direct. 

CX.  If  any  such  mortgaged  Lands  shall  be  of  less  Value  than  the 
Principal,  Interest,  and  Costs  secured  thereon,  the  Value  of  such  Lands, 
or  the  Compensation  to  be  made  by  the  Promoters  of  the  Undertaking 
in  respect  thereof,  shall  be  settled  by  Agreement  between  the  Mortgagee 
of  such  Lands  and  the  Party  entitled  to  the  Equity  of  Redemption 
thereof  on  the  one  Part,  and  the  Promoters  of  the  Undertaking  on  the 
other  Part,  and  if  the  Parties  aforesaid  fail  to  agree  respecting  the 
Amount  of  such  Value  or  Compensation,  the  same  shall  be  determined 
as  in  other  Cases  of  disputed  Compensation;  and  the  Amount  of  such 
Value  or  Compensation,  being  so  agreed  upon  or  determined,  shall  be 
paid  by  the  Promoters  of  the  Undertaking  to  the  Mortgagee  in  satisfac- 
tion of  his  Mortgage  Debt  so  far  as  the  same  will  extend,  and  upon 
Payment  or  Tender  thereof  the  Mortgagee  shall  convey  or  release  all 
his  Interest  in  such  mortgaged  Lands  to  the  Promoters  of  the  Under- 
taking, or  as  they  shall  direct. 

CXIL  If  a  Part  only  of  any  such  mortgaged  Lands  be  required 
for  the  Purposes  of  the  special  Act,  and  if  the  Part  so  required  be  of 
less  Value  than  the  Principal  Money,  Interest,  and  Costs  secured  on 
such  Lands,  and  the  Mortgagee  shall  not  consider  the  remaining  Part 
of  such  Lands  a  sufficient  Security  for  the  Money  charged  thereon,  or 
be  not  willing  to  release  the  Part  so  required,  then  the  Value  of  such 
Part,  and  also  the  Compensation  (if  any)  to  be  paid  in  respect  of  the 
Severance  thereof  or  otherwise,  shall  be  settled  by  Agreement  between 
the  Mortgagee  and  the  Party  entitled  to  the  Equity  of  Redemption  of 
such  Land  on  the  one  Part,  and  the  Promoters  of  the  Undertaking  on 
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the  other,  and  if  the  Parties  aforesaid  fail  to  agree  respecting  the  Amount 
of  such  Value  or  Compensation  the  same  shall  be  determined  as  in 
other  Cases  of  disputed  Compensation;  and  the  Amount  of  such  Value 
or  Compensation,  being  so  agreed  upon  or  determined,  shall  be  paid 
by  the  Promoters  of  the  Undertaking  to  such  Mortgagee  in  satisfaction 
of  his  Mortgage  Debt,  so  far  as  the  same  will  extend,  and  thereupon 
such  Mortgagee  shall  convey  or  release  to  them,  or  as  they  shall  direct, 
all  his  Interest  in  such  mortgaged  Lands  the  Value  whereof  shall  have 
been  so  paid;  and  a  Memorandum  of  what  shall  have  been  so  paid 
shall  be  endorsed  on  the  Deed  creating  such  Mortgage,  and  shall  be 
signed  by  the  Mortgagee;  and  a  Copy  of  such  Memorandum  shall  at 
the  same  Time  (if  required)  be  furnished  by  the  Promoters  of  the  Under- 
taking, at  their  Expense,  to  the  Party  entitled  to  the  Equity  of  Redemp- 
tion of  the  Lands  comprised  in  such  Mortgage  Deed. 

CXIV.  Provided  always,  That  in  any  of  the  Cases  hereinbefore 
provided  with  respect  to  Lands  subject  to  Mortgage,  if  in  the  Mortgage 
Deed  a  Time  shall  have  been  limited  for  Payment  of  the  Principal 
Money  thereby  secured,  and  under  the  Provisions  hereinbefore  con- 
tained the  Mortgagee  shall  have  been  required  to  accept  Payment  of 
his  Mortgage  Money,  or  of  Part  thereof,  at  a  Time  earlier  than  the  Time 
so  limited,  the  Promoters  of  the  Undertaking  shall  pay  to  such  Mort- 
gagee, in  addition  to  the  Sum  which  shall  have  been  so  paid  off,  all  such 
Costs  and  Expenses  as  shall  be  incurred  by  such  Mortgagee  in  respect 
of  or  which  shall  be  incidental  to  the  Reinvestment  of  the  Sum  so  paid 
off,  such  Costs  in  case  of  Difference  to  be  taxed  and  Payment  thereof 
enforced  in  the  Manner  herein  provided  with  respect  to  the  Costs  of 
Conveyances;  and  if  the  Rate  of  Interest  secured  by  such  Mortgage  be 
higher  than  at  the  Time  of  the  same  being  so  paid  off  can  reasonably 
be  expected  to  be  obtained  on  re-investing  the  same,  regard  being  had 
to  the  current  Rate  of  Interest,  such  Mortgagee  shall  be  entitled  to  receive 
from  the  Promoters  of  the  Undertaking,  in  addition  to  the  Principal 
and  Interest  hereinbefore  provided  for,  Compensation  in  respect  of  the 
Loss  to  be  sustained  by  him  by  reason  of  his  Mortgage  Money  being  so 
prematurely  paid  off,  the  Amount  of  such  Compensation  to  be  ascer- 
tained, in  case  of  Difference,  as  in  other  Cases  of  disputed  Compensation; 
and  until  Payment  or  Tender  of  such  Compensation  as  aforesaid,  the 
Promoters  of  the  Undertaking  shall  not  be  entitled,  as  against  such 
Mortgagee,  to  Possession  of  the  mortgaged  Lands  under  the  Provision 
hereinbefore  contained. 

CXIX.  If  any  Lands  shall  be  comprised  in  a  Lease  for  a  Term  of 
Years  unexpired,  Part  only  of  which  Lands  shall  be  required  for  the 
Purposes  of  the  special  Act,  the  Rent  payable  in  respect  of  the  Lands 
comprised  in  such  Lease  shall  be  apportioned  between  the  Lands  so 
required  and  the  Residue  of  such  Lands;  and  such  Apportionment 
may  be  settled  by  Agreement  between  the  Lessor  and  Lessee  of  such 
Lands  on  the  one  Part,  and  the  Promoters  of  the  Undertaking  on  the 
other  Part,  and  if  such  Apportionment  be  not  so  settled  by  Agreement 
between  the  Parties,  such  Apportionment  shall  be  settled  by  Two 
Justices;  and  after  such  Apportionment  the  Lessee  of  such  Lands  shall, 
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as  to  all  future  accruing  Rent,  be  liable  only  to  so  much  of  the  Rent 
as  shall  be  so  apportioned  in  respect  of  the  Lands  not  required  for  the 
Purposes  of  the  special  Act;  and  as  to  the  Lands  not  so  required,  and 
as  against  the  Lessee,  the  Lessor  shall  have  all  the  same  Rights  and 
Remedies  for  the  Recovery  of  such  Portion  of  Rent  as  previously  to 
such  Apportionment  he  had  for  the  Recovery  of  the  whole  Rent  reserved 
by  such  Lease;  and  all  the  Covenants,  Conditions,  and  Agreements  of 
such  Lease,  except  as  to  the  Amount  of  Rent  to  be  paid,  shall  remain  in 
force  with  regard  to  that  Part  of  the  Land  which  shall  not  be  required 
for  the  Purposes  of  the  special  Act,  in  the  same  Manner  as  they  would 
have  done  in  case  such  Part  only  of  the  Land  had  been  included  in  the 
Lease. 

CXX.  Every  such  Lessee  as  last  aforesaid  shall  be  entitled  to  receive 
from  the  Promoters  of  the  Undertaking  Compensation  for  the  Damage 
done  to  him  in  his  Tenancy  by  reason  of  the  Severance  of  the  Lands 
required  from  those  not  required,  or  otherwise  by  reason  of  the  Execu- 
tion of  the  Works. 

CXXL  If  any  such  Lands  shall  be  in  the  Possession  of  any  Person 
having  no  greater  Interest  therein  than  as  a  Tenant  for  a  Year  or  from 
Year  to  Year,  and  if  such  Person  be  required  to  give  up  Possession  of 
any  Lands  so  occupied  by  him  before  the  Expiration  of  his  Term  or 
Interest  therein,  he  shall  be  entitled  to  Compensation  for  the  Value  of 
his  unexpired  Term  or  Interest  in  such  Lands,  and  for  any  just  Allowance 
which  ought  to  be  made  to  him  by  an  in-coming  Tenant,  and  for  any 
Loss  or  Injury  he  may  sustain,  or  if  a  Part  only  of  such  Lands  be  re- 
quired, Compensation  for  the  Damage  done  to  him  in  his  Tenancy  by 
severing  the  Lands  held  by  him,  or  otherwise  injuriously  affecting  the 
same;  and  the  Amount  of  such  Compensation  shall  be  determined  by 
Two  Justices,  in  case  the  Parties  differ  about  the  same;  and  upon  Pay- 
ment or  Tender  of  the  Amount  of  such  Compensation  all  such  Persons 
shall  respectively  deliver  up  to  the  Promoters  of  the  Undertaking,  or 
to  the  Person  appointed  by  them  to  take  possession  thereof,  any  such 
Lands  in  their  Possession  required  for  the  Purposes  of  the  special  Act. 


APPENDIX  H 

A  SELECTION  OF  AMERICAN  STATUTORY  PROVISIONS 

1.   Pennsylvania,  Eminent  Domain  Code,  Act  of  the  General 
Assembly  of  Pennsylvania,  1964,  No.  6 

Section  601.  Just  Compensation. — The  condemnee  shall  be  entitled 
to  just  compensation  for  the  taking,  injury  or  destruction  of  his  property, 
determined  as  set  forth  in  this  article. 

Section  602.  Measure  of  Damages. — Just  compensation  shall  con- 
sist of  the  difference  between  the  fair  market  value  of  the  condemnee's 
entire  property  interest  immediately  before  the  condemnation  and  so 
unaffected  thereby  and  the  fair  market  value  of  his  property  interest 
remaining  immediately  after  such  condemnation  and  as  affected  thereby, 
and  such  other  damages  as  are  provided  in  this  article. 

In  case  of  the  condemnation  of  property  in  connection  with  any 
urban  development  or  redevelopment  project,  which  property  is  damaged 
by  subsidence  due  to  failure  of  surface  support  resulting  from  the  exist- 
ence of  mine  tunnels  or  passageways  under  the  said  property,  or  by 
reason  of  fires  occurring  in  said  mine  tunnels  or  passageways  or  of  burning 
coal  refuse  banks  the  damage  resulting  from  such  subsidence  or  under- 
ground fires  or  burning  coal  refuse  banks  shall  be  excluded  in  determining 
the  fair  market  value  of  the  condemnee's  entire  property  interest  therein 
immediately  before  the  condemnation. 

Section  603.  Fair  Market  Value. — Fair  market  value  shall  be  the 
price  which  would  be  agreed  to  by  a  willing  and  informed  seller  and 
buyer,  taking  into  consideration,  but  not  limited  to,  the  following 
factors : 

(1)  The  present  use  of  the  property  and  its  value  for  such  use. 

(2)  The  highest  and  best  reasonably  available  use  of  the  property 
and  its  value  for  such  use. 

(3)  The  machinery,  equipment  and  fixtures  forming  part  of  the 
real  estate  taken. 

(4)  Other  factors  as  to  which  evidence  may  be  offered  as  provided 
by  Article  VII. 

Section  604.  Effect  of  Imminence  of  Condemnation. — Any  change 
in  the  fair  market  value  prior  to  the  date  of  condemnation  which  the 
condemnor  or  condemnee  establishes  was  substantially  due  to  the 
general  knowledge  of  the  imminence  of  condemnation,  other  than  that 
due  to  physical  deterioration  of  the  property  within  the  reasonable 
control  of  the  condemnee,  shall  be  disregarded  in  determining  fair  market 
value. 
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Section  605.  Contiguous  Tracts;  Unity  of  Use. — Where  all  or  a  part 
of  several  contiguous  tracts  owned  by  one  owner  is  condemned  or  apart 
of  several  non-contiguous  tracts  owned  by  one  owner  which  are  used 
together  for  a  unified  purpose  is  condemned,  damages  shall  be  assessed 
as  if  such  tracts  were  one  parcel. 

Section  606.  Effect  of  Condemnation  Use  on  After  Value. — In 
determining  the  fair  market  value  of  the  remaining  property  after  a 
partial  taking,  consideration  shall  be  given  to  the  use  to  which  the 
property  condemned  is  to  be  put  and  the  damages  or  benefits  specially 
affecting  the  remaining  property  due  to  its  proximity  to  the  improve- 
ment for  which  the  property  was  taken.  Future  damages  and  general 
benefits  which  will  affect  the  entire  community  beyond  the  properties 
directly  abutting  the  property  taken  shall  not  be  considered  in  arriving 
at  the  after  value.  Special  benefits  to  the  remaining  property  shall  in 
no  event  exceed  the  total  damages  except  in  such  cases  where  the  con- 
demnor is  authorized  under  existing  law,  to  make  special  assessments 
for  benefits. 

Section  607.  Removal  of  Machinery,  Equipment  or  Fixtures.— 
In  the  event  the  condemnor  does  not  require  for  its  use  machinery, 
equipment  or  fixtures  forming  part  of  the  real  estate,  it  shall  so  notify 
the  condemnee.  The  condemnee  may  within  thirty  days  of  such  notice 
elect  to  remove  said  machinery,  equipment  or  fixtures,  unless  the  time 
be  extended  by  the  condemnor.  If  the  condemnee  so  elects,  the  damages 
shall  be  reduced  by  the  fair  market  value  thereof  severed  from  the  real 
estate. 

Section  608.  Removal  Expenses. — The  person  having  legal  pos- 
session of  machinery,  equipment  or  fixtures  on  the  condemned  property, 
not  forming  part  of  the  realty,  including  a  tenant  not  entitled  to  any 
proceeds  of  the  condemnation,  if  under  the  lease  the  tenant  has  the  right 
to  remove  said  machinery,  equipment  or  fixtures,  shall  be  entitled,  as 
damages,  to  the  reasonable  expenses  of  the  removal,  transportation  and 
reinstallation  of  such  machinery,  equipment  or  fixtures.  Reasonable 
expenses  under  the  provisions  of  this  section  shall  not  exceed  twenty-five 
thousand  dollars  ($25,000)  and  in  no  event  shall  such  expenses  exceed 
the  market  value  of  the  machinery,  equipment  and  fixtures. 

Section  609.  Business  Dislocation  Damages. — The  condemnee  shall 
be  entitled  to  damages,  as  provided  in  this  section,  for  dislocation  of  a 
business  located  on  the  condemned  property,  but  only  where  it  is  shown 
that  the  business  cannot  be  relocated  without  substantial  loss  of  patron- 
age. Compensation  for  such  dislocation  shall  be  the  actual  monthly 
rental  paid  for  the  business  premises,  or  if  there  is  no  lease,  the  fair  rental 
value  of  the  business  premises,  multiplied  by  the  number  of  months 
remaining  in  the  lease,  not  including  unexercised  options,  not  to  exceed 
twenty-four  months  or  multiplied  by  twenty-four  if  there  is  no  lease. 
The  amount  of  such  compensation  paid  shall  not  exceed  five  thousand 
dollars  ($5000)  and  shall  not  be  less  than  two  hundred  fifty  dollars  ($250). 
A  tenant  shall  be  entitled  to  recover  for  such  business  dislocation  even 
though  not  entitled  to  any  of  the  proceeds  of  the  condemnation. 
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Section  610.  Moving  Expenses. — The  person  having  legal  posses- 
sion shall  be  entitled  to,  as  damages,  the  reasonable  moving  expenses 
for  personal  property  other  than  machinery,  equipment  or  fixtures,  not 
to  exceed  five  hundred  dollars  ($500),  when  personal  property  is  moved 
from  a  place  of  residence  and  not  to  exceed  twenty-five  thousand  dollars 
($25,000)  when  personal  property  is  moved  from  a  place  of  business. 
Receipts  therefor  shall  be  prima  facie  evidence  of  reasonable  moving 
expenses.  A  tenant  shall  be  entitled  to  recover  these  moving  expenses 
even  though  he  is  not  entitled  to  any  of  the  proceeds  of  the  condem- 
nation. In  no  event  shall  such  expenses  exceed  the  market  value  of  such 
personal  property. 

Section  611.  Delay  Compensation. — The  condemnee  shall  not  be 
entitled  to  compensation  for  delay  in  payment  during  the  period  he 
remains  in  possession  after  the  condemnation,  nor  during  such  period 
shall  a  condemnor  be  entitled  to  rent  or  other  charges  for  use  and  occu- 
pancy of  the  condemned  property  by  the  condemnee.  Compensation  for 
delay  in  payment  shall,  however,  be  paid  at  the  rate  of  six  per  cent  per 
annum  from  the  date  of  relinquishment  of  possession  of  the  condemned 
property  by  the  condemnee,  or  if  the  condemnation  is  such  that  posses- 
sion is  not  required  to  effectuate  it,  then  delay  compensation  shall  be 
paid  from  the  date  of  condemnation:  Provided,  however,  That  no 
compensation  for  delay  shall  be  payable  with  respect  to  funds  paid  on 
account,  or  by  deposit  in  court,  after  the  date  of  such  payment  or  deposit. 
Compensation  for  delay  shall  not  be  included  by  the  viewers  or  the  court 
or  jury  as  part  of  the  award  or  verdict,  but  shall  at  the  time  of  payment 
of  the  award  or  judgment  be  calculated  as  above  and  added  thereto. 
There  shall  be  no  further  or  additional  payment  of  interest  on  the  award 
or  verdict. 

Section  612.  Consequential  Damages. — All  condemnors,  including 
the  Commonwealth  of  Pennsylvania,  shall  be  liable  for  damages  to 
property  abutting  the  area  of  an  improvement  resulting  from  change  of 
grade  of  a  road  or  highway,  permanent  interference  with  access  thereto,  or 
injury  to  surface  support,  whether  or  not  any  property  is  taken. 

2.   Maryland,  Article  33A  of  the  Annotated  Code  of  Maryland,  1957 

(as  amended  by  1962,  c.  52) 

Section  4. 

The  value  of  the  property  sought  to  be  condemned  and  of  any 
adjacent  property  of  the  defendant  claimed  to  be  affected  by  the  taking 
shall  be  determined  as  of  the  date  of  the  taking,  if  taking  has  occurred, 
or  as  of  the  date  of  trial,  if  taking  has  not  occurred,  unless  an  applicable 
statute  specifies  a  different  time  as  of  which  the  value  is  to  be  determined. 

Section  5. 

(a)  The  damages  to  be  awarded  for  the  taking  of  an  entire  tract  shall 
be  its  fair  market  value  (as  defined  in  Section  6). 
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(b)  The  damages  to  be  awarded  where  part  of  a  tract  of  land  is 
taken  shall  be  the  fair  market  value  (as  denned  in  Section  6)  of  such  part 
taken,  but  not  less  than  the  actual  value  of  the  part  taken  plus  the 
severance  or  resulting  damages,  if  any,  to  the  remainder  of  the  tract  by 
reason  of  the  taking  and  of  the  future  use  by  the  plaintiff  of  the  part 
taken.  Such  severance  or  resulting  damages  are  to  be  diminished  to  the 
extent  of  the  value  of  the  special  (particular)  benefits  to  the  remainder 
arising  from  the  plaintiff's  future  use  of  the  part  taken. 

(c)  For  the  purpose  of  determining  the  extent  of  the  taking  and  the 
valuation  of  the  tenant's  interest  in  a  proceeding  for  condemnation, 
no  improvement  or  installation  which  would  otherwise  be  deemed  part 
of  the  realty  shall  be  deemed  personal  property  so  as  to  be  excluded 
from  the  taking  solely  because  of  the  private  right  of  a  tenant,  as  against 
the  owner  of  any  other  interest  in  the  property  sought  to  be  condemned, 
to  remove  such  improvement  or  installation,  unless  the  tenant  exercises 
his  right  to  remove  the  same  prior  to  the  date  when  his  answer  is  due, 
or  elects  in  his  answer  to  exercise  such  right. 

(d)  The  damages  to  be  awarded  for  the  taking  of  a  structure  held 
in  fee  simple,  or  under  a  lease  renewable  forever,  by  or  for  the  benefit  of  a 
religious  body  and  regularly  used  by  such  religious  body  as  a  church  or 
place  of  religious  worship,  shall  be  the  reasonable  cost  as  of  the  valuation 
date,  of  erecting  a  new  structure  of  substantially  the  same  size  and  of 
comparable  character  and  quality  of  construction  as  the  acquired  struc- 
ture at  some  other  suitable  and  comparable  location  within  the  State  of 
Maryland  to  be  provided  by  such  religious  body.  Such  damages  shall 
be  in  addition  to  the  damages  to  be  awarded  for  the  land  on  which  the 
condemned  structure  is  located. 

Section  6. 

The  fair  market  value  of  property  in  a  proceeding  for  condemnation 
shall  be  the  price  as  of  the  valuation  date  for  the  highest  and  best  use  of 
such  property  which  a  seller,  willing  but  not  obligated  to  sell,  would 
accept  for  the  property,  and  which  a  buyer,  willing  but  not  obligated  to 
buy,  would  pay  therefor  excluding  any  increment  in  value  proximately 
caused  by  the  public  project  for  which  the  property  condemned  is 
needed,  plus  the  amount,  if  any,  by  which  such  price  reflects  a  diminu- 
tion in  value  occurring  between  the  effective  date  of  legislative  authority 
for  the  acquisition  of  such  property  and  the  date  of  actual  taking  if  the 
trier  of  facts  shall  find  that  such  diminution  in  value  was  proximately 
caused  by  the  public  project  for  which  the  property  condemned  is  needed, 
or  by  announcements  or  acts  of  the  plaintiff  or  its  officials  concerning  such 
public  project,  and  was  beyond  the  reasonable  control  of  the  property 
owner. 

If  the  condemnor  is  vested  with  a  continuing  power  of  condem- 
nation, the  phrase  the  effective  date  of  legislative  authority  for  the  ac- 
quisition of  such  property,  as  used  in  this  section,  shall  mean  the  date  of 
specific  administrative  determination  to  acquire  such  property. 
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Section  7. 

(a)  The  plaintiff  shall  pay  all  of  the  costs  in  the  trial  court. 

(b)  The  costs  in  a  condemnation  proceeding  shall  include  but  not  be 
limited  to: 

1.  The  usual  per  diem  to  the  jurors. 

2.  The  cost  of  transporting  the  trier  of  fact  to  view  the  property. 

3.  The  cost  of  meals  for  the  jury  if  the  court  so  orders. 

4.  The  cost  of  recording  the  inquisition  among  the  land  records, 
and  of  all  documentary  stamps  which  may  be  required  in  the  transfer 
of  the  property  to  the  plaintiff. 

5.  An  allowance  to  the  defendant,  to  be  fixed  by  the  court,  for  the 
reasonable  legal,  appraisal  and  engineering  fees  actually  incurred  by  the 
defendant  because  of  the  condemnation  proceeding,  if  the  judgment 
is  for  the  defendant  on  the  right  to  condemn. 

(C)  In  proceedings  under  Sections  40A  or  40B  of  Article  III  of  the 
Constitution  of  the  State  the  plaintiff  shall  pay  interest  at  the  rate  of 
6  per  cent  per  annum  on  the  difference,  if  any,  between  the  amount  of 
money  initially  paid  into  court  for  the  use  of  the  defendant  and  the  award 
of  the  jury  as  stated  in  the  inquisition,  from  the  date  the  money  was  so 
paid  into  court  and  the  date  of  the  inquisition  or  final  judgment,  which- 
ever date  is  later. 

(D)  Whenever  the  plaintiff  takes  possession  or  has  the  right  to  take 
possession  or  upon  the  actual  transfer  of  title  to  the  plaintiff,  whichever 
occurs  first,  the  plaintiff  shall  immediately  file  with  the  Supervisor  of 
Assessments  for  the  county  involved  or  Baltimore  City,  as  the  case  may 
be,  a  written  notification  or  record  setting  forth  in  sufficient  detail  the 
area  of  the  land  and  a  description  of  any  improvement  being  acquired; 
upon  such  notification  the  Supervisor  of  Assessments,  if  the  plaintiff 
is  an  agency  or  instrumentality  of  the  State  of  Maryland,  shall  forthwith 
remove  such  property  from  the  tax  rolls. 

Section  12. 

(a)  When  real  property  or  a  chattel  real  has  been  acquired,  in  whole 
or  in  part,  by  condemnation  or  by  purchase  in  lieu  of  condemnation, 
any  person  at  whose  expense  any  personal  property,  dead  body,  grave 
marker  or  monument  must  be  removed  as  a  reasonably  necessary  con- 
sequence of  such  condemnation  or  purchase  in  lieu  of  condemnation, 
shall  be  entitled  to  receive  from  the  condemnor  or  purchaser  a  pecuniary 
allowance  for  the  reasonable  costs  of  removing  and  placing  the  same  to 
another  location  within  a  reasonable  distance,  provided  such  person 
has  submitted  his  claim  for  such  allowance  to  such  condemnor  or  pur- 
chaser within  six  months  after  the  removal  of  the  personal  property, 
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dead  body,  grave  marker  or  monument  with  respect  to  which  he  claims 
pecuniary  allowance.  Such  allowance  shall  not  include  any  compensation 
for  loss  of  profit  or  of  good  will  or  for  the  acquisition  of  such  other 
location. 

(b)  Where  personal  property  is  removed  from  leased  premises  from 
which  the  reversioner  could  have  required  its  removal  on  the  termination 
of  the  lease,  the  allowance  provided  for  in  this  section  shall  be  diminished 
by  one-fifth  for  each  year  by  which  five  years  exceeds  the  number  of  full 
years  remaining  in  the  term  at  the  time  when  the  premises  were  ac- 
quired. Any  option  to  renew  or  extend  such  lease  shall  be  treated  as 
having  been  exercised,  and  the  term  shall  be  deemed  to  include  such 
renewal  term  or  extension.  The  adjustment  herein  provided  may  not  be 
used  to  reduce  the  allowance  provided  for  in  this  section  below  twenty- 
five  hundred  dollars  ($2,500.00). 

(c)  When  personal  property  is  removed,  the  allowance  provided 
for  in  this  section  shall  not  exceed  the  fair  market  value  of  such  personal 
property,  but  nothing  in  this  subsection  shall  require  a  condemnor  to 
obtain  an  expert  or  detailed  appraisal  of  any  such  personal  property 
before  allowing  or  paying  moving  costs. 

(d)  When  any  personal  property,  dead  body,  grave  marker,  or 
monument  is  removed  to  another  location  at  an  unreasonable  distance, 
the  allowance  provided  for  in  this  section  shall  not  be  totally  defeated, 
but  no  compensation  shall  be  due  for  the  additional  costs  resulting  from 
the  unreasonable  distance  of  the  new  location. 

(e)  No  person  shall  be  entitled  to  any  allowance  for  the  costs  of 
removal  and  relocation  of  personal  property  unless  such  personal 
property  has  been  used  by  him  at  its  original  location  and  is  to  be  used 
by  him  at  its  new  location. 

(f)  The  amount  of  the  allowance  for  the  costs  of  removal  and 
relocation  shall  be  as  the  condemnor  or  purchaser  and  the  person  entitled 
shall  agree,  or  if  they  are  unable  to  agree,  the  amount  shall  be  determined, 
upon  petition  of  either  party  filed  after  such  removal  and  relocation  have 
been  effected,  by  a  judge  of  the  court  in  which  the  condemnation  pro- 
ceedings were  filed,  or,  if  there  have  been  no  such  proceedings,  by  a 
judge  of  a  court  of  law  in  a  county  in  which  any  part  of  the  premises 
is  located.  The  award  of  the  judge  shall  not  exceed  the  actual  moving 
costs. 

(g)  No  petition  may  be  filed  hereunder  except  by  the  condemnor  or 
purchaser  unless  the  person  entitled  to  such  allowance  has  given  written 
notice  to  the  condemnor  or  purchaser  at  least  ten  days  prior  to  the 
date  of  removal,  stating  the  date  of  intended  removal,  the  identification 
of  the  things  to  be  removed,  and  the  place  to  which  they  are  to  be 
relocated,  and  has  given  the  condemnor  or  purchaser,  upon  request, 
a  reasonable  opportunity  to  inspect  any  personal  property,  grave 
markers,  monuments  or  burial  sites  that  may  be  involved. 


119 

(h)  Every  such  petition  must  be  filed  within  one  year  after  the 
removal  of  the  personal  property,  dead  body,  grave  marker  or  monu- 
ment with  respect  to  which  it  claims  pecuniary  allowance. 

(i)  Nothing  in  this  section  shall  be  construed  to  place  a  limit  on  the 
amount  of  compensation  that  a  condemnor  may  allow  for  moving  costs 
in  cases  where,  under  applicable  federal  law  or  regulations,  such  com- 
pensation may  be  paid  wholly  or  partly  out  of  federal  funds  or  will  be 
wholly  or  partly  reimbursed  to  the  condemnor  out  of  federal  funds. 

3.  Wisconsin,  Eminent  Domain  Law,  1959,  c.  32 

32.09  Rules  governing  determination  of  just  compensation.  In  all 
matters  involving  the  determination  of  just  compensation  in  eminent 
domain  proceedings,  the  following  rules  shall  be  followed : 

(1)  The  compensation  so  determined  and  the  status  of  the  property 
under  condemnation  for  the  purpose  of  determining  whether  severance 
damages  exist  shall  be  as  of  the  date  of  evaluation  as  fixed  by  s.  32.05 
(7)  (c)  or  32.06  (7). 

(2)  In  determining  just  compensation  the  property  sought  to  be 
condemned  shall  be  considered  on  the  basis  of  its  most  advantageous 
use  but  only  such  use  as  actually  affects  the  present  market  value. 

(3)  Special  benefits  accruing  to  the  property  and  affecting  its  market 
value  because  of  the  planned  public  improvement  shall  be  considered  and 
used  to  offset  the  value  of  property  taken  or  damages  under  sub.  (6), 
but  in  no  event  shall  such  benefits  be  allowed  in  excess  of  damages 
described  under  sub.  (6). 

(4)  Where  a  depreciation  in  value  of  property  results  from  an 
exercise  of  the  police  power,  even  though  in  conjunction  with  the  taking 
by  eminent  domain,  no  compensation  shall  be  paid  for  such  depreciation 
except  as  expressly  allowed  in  sub.  (6)  and  s.  32.19. 

(5)  In  the  case  of  a  total  taking  the  condemnor  shall  pay  the  fair 
market  value  of  the  property  taken  and  shall  be  liable  for  the  items  in 
s.  32.19  if  shown  to  exist. 

(6)  In  the  case  of  a  partial  taking,  the  compensation  to  be  paid  by 
the  condemnor  shall  be  determined  by  deducting  from  the  fair  market 
value  of  the  whole  property  immediately  before  the  date  of  evaluation, 
the  fair  market  value  of  the  remainder  immediately  after  the  date  of 
evaluation,  assuming  the  completion  of  the  public  improvement  and 
giving  effect,  without  allowance  of  offset  for  general  benefits,  and  without 
restriction  because  of  enumeration  but  without  duplication,  to  the  follow- 
ing items  of  loss  or  damage  to  the  property  where  shown  to  exist : 

(a)  Loss  of  land  including  improvements  and  fixtures  actually 
taken. 
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(b)  Deprivation  or  restriction  of  existing  right  of  access  to  highway 
from  abutting  land,  provided  that  nothing  herein  shall  operate  to 
restrict  the  power  of  the  state  or  any  of  its  subdivisions  or  any  munici- 
pality to  deprive  or  restrict  such  access  without  compensation  under  any 
duly  authorized  exercise  of  the  police  power. 

(c)  Loss  of  air  rights. 

(d)  Loss  of  a  legal  nonconforming  use. 

(e)  Damages  resulting  from  actual  severance  of  land  including 
damages  resulting  from  severance  of  improvements  or  fixtures  and 
proximity  damage  to  improvements  remaining  on  condemnee's  land. 

(f)  Damages  to  property  abutting  on  a  highway  right  of  way  due  to 
change  of  grade  where  accompanied  by  a  taking  of  land. 

(g)  Cost  of  fencing  reasonably  necessary  to  separate  land  taken 
from  remainder  of  condemnee's  land,  less  the  amount  allowed  for  fencing 
taken  under  par.  (a),  but  no  such  damage  shall  be  allowed  where  the 
public  improvement  includes  fencing  of  right  of  way  without  cost  to 
abutting  lands. 

(7)  In  addition  to  the  amount  of  compensation  paid  pursuant  to 
sub.  (6),  the  owner  shall  be  paid  for  the  items  provided  for  in  s.  32.19, 
if  shown  to  exist,  and  in  the  manner  described  in  s.  32.20. 

(8)  A  commission  in  condemnation  or  a  court  may  in  their  respec- 
tive discretion  require  that  both  condemnor  and  owner  submit  to  the 
commission  or  court  at  a  specified  time  in  advance  of  the  commission 
hearing  or  court  trial,  a  statement  covering  the  respective  contentions 
of  the  parties  on  the  following  points: 

(a)  Highest  and  best  use  of  the  property. 

(b)  Applicable  zoning. 

(c)  Designation  of  claimed  comparable  lands,  sale  of  which  will  be 
used  in  appraisal  opinion  evidence. 

(d)  Severance  damage,  if  any. 

(e)  Maps  and  pictures  to  be  used. 

(f)  Costs  of  reproduction  less  depreciation  and  rate  of  depreciation 
used. 

(g)  Statements  of  capitalization  of  income  where  used  as  a  factor 
in  valuation,  with  supporting  data. 

(h)  Separate  opinion  as  to  fair  market  value,  including  before  and 
after  value  where  applicable,  but  not  to  exceed  3  appraisers. 


121 

(i)  A  recitation  of  all  damages  claimed  by  owner. 

(j)  Qualifications  and  experience  of  witnesses  offered  as  experts. 

(9)  A  condemnation  commission  or  a  court  may  make  regulations 
for  the  exchange  of  the  statements  referred  to  in  sub.  (8)  by  the  parties, 
but  only  where  both  owner  and  condemnor  furnish  same,  and  for  the 
holding  of  prehearing  or  pretrial  conference  between  parties  for  the 
purpose  of  simplifying  the  issues  at  the  commission  hearing  or  court 
trial. 

32.19  Additional  items  payable.  The  following  items  shall  be  com- 
pensable in  eminent  domain  proceedings  where  shown  to  exist: 

(1)  Realignment  of  Personal  Property.  The  cost  of  realigning 
personal  property  on  the  same  site  in  partial  takings  or  where  realign- 
ment is  required  by  reason  of  elimination  or  restriction  of  existing  used 
rights  of  access. 

(2)  Removal  of  Personal  Property  to  Another  Site.  The  cost  of 
removal  from  the  property  taken  to  another  site  of  personal  property 
of  land  owners,  or  tenants  under  an  existing  unexpired  written  lease, 
the  full  term  of  which  is  at  least  3  years.  Such  costs  shall  not  exceed 
$150  for  removals  from  each  family  residential  unit  or  $2,000  from  each 
farm  or  nonresidential  site. 

(3)  Refinancing  Costs.  All  costs  incurred  by  the  owner  to  finance 
the  purchasing  of  another  property  substantially  similar  to  the  property 
taken  provided  that:  (1)  At  the  time  of  the  taking  the  land  condemned 
was  subject  to  a  bona  fide  mortgage  or  was  held  under  a  vendee's  interest 
in  a  bona  fide  land  contract,  and  (2)  such  mortgage  or  land  contract  had 
been  executed  in  good  faith  prior  to  the  date  of  the  relocation  order  in 
condemnation  under  s.  32.05  or  determination  of  necessity  of  taking 
in  condemnation  under  s.  32.06.    Such  costs  shall  include: 

(a)  Reasonable  fees,  commissions,  discounts,  surveying  costs  and 
title  evidence  costs  necessary  to  refinance  the  balance  of  the  debt  at  the 
time  of  taking  if  actually  incurred. 

(b)  Increased  interest  cost,  if  any,  above  that  provided  in  the 
former  financing.  The  computation  of  the  increased  interest  costs,  if 
any,  shall  be  based  upon  and  limited  to: 

1.  A  principal  amount  of  indebtedness  not  to  exceed  the  unpaid 
debt  at  the  date  of  taking. 

2.  A  term  not  to  exceed  the  remaining  term  of  the  original  mortgage 
or  land  contract  at  the  date  of  taking. 

3.  An  interest  rate  not  to  exceed  the  prevailing  rate  charged  by 
mortgage  lending  institutions  doing  business  in  the  vicinity. 
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4.  The  present  worth  of  the  future  payments  of  increased  interest 
computed  at  the  same  rate  of  interest  as  in  subd.  3. 

(4)  Net  Rental  Loss.  Net  rental  losses  resulting  from  vacancies 
during  the  year  preceding  the  taking  of  the  property,  provided  that: 
(1)  such  loss  is  limited  to  the  amount  that  exceeds  the  average  annual 
rental  losses  caused  by  vacancies  during  the  first  4  years  of  the  5 -year 
period  immediately  preceding  the  taking;  and  (2)  such  rental  loss  was 
caused  by  the  proposed  public  land  acquisition. 

(5)  Expense  of  Plans  Rendered  Unusable.  Expenses  incurred  for 
plans  and  specifications  specifically  designed  for  the  property  taken  and 
which  are  of  no  value  elsewhere  because  of  the  taking. 


4.  New  Jersey,  Proposed  Eminent  Domain  Act  of  1966,  Article  VI 

30.  Just  compensation.  The  condemnee  shall  be  entitled  to  just 
compensation  for  the  property,  and  damages,  if  any,  to  any  remaining 
property,  together  with  such  additional  compensation  as  provided  for 
herein,  or  by  law. 

31.  Effect  of  amendment  of  proceedings.  Any  increase  or  decrease 
in  the  value  of  property  being  condemned,  caused  by  any  administrative 
action  or  public  announcement  of  proposed  public  improvement,  other 
than  a  decrease  in  value  due  to  physical  depreciation  within  the  reason- 
able control  of  the  condemnee,  shall  be  disregarded  in  determining  the 
amount  of  just  compensation. 

32.  Elements  of  compensation.  Without  limiting  the  generality 
of  the  foregoing,  just  compensation  may  be  awarded  for  the  following 
items  of  damage,  if  established  by  competent  evidence: 

(a)  When  incurred  because  of  removal  from  property  being  con- 
demned relocation  payments  may  be  made  to  eligible  persons  as  herein 
defined,  for  their  reasonable,  necessary  and  actual  moving  expenses  to 
a  location  not  in  excess  of  50  miles  from  the  point  of  taking,  but  not  in 
excess  of  $300.00  in  the  case  of  an  individual  or  family,  and  not  in 
excess  of  $15,000.00  in  the  case  of  a  business  entity,  including  operation 
of  a  farm  or  a  project  of  a  non-profit  organization.  By  agreement 
with  such  eligible  person,  condemnor  may  pay  not  in  excess  of  $150.00 
to  such  person  or  family,  and  $1,000.00  to  such  business  entity,  in  lieu 
of  such  actual  expenses. 

As  used  in  this  section: 

"Eligible  person"  means  an  individual,  family,  or  business  entity, 
who  has  occupied,  either  as  owner  or  tenant,  the  property  acquired,  or 
to  be  acquired  within  at  least  180  days  prior  to  the  date  when  condemnor 
shall  have  given  written  notice  to  the  owner  of  record  and  such  tenants 
that  the  property  is  to  be  acquired; 
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"Moving  expenses"  shall  include  all  costs  of  reinstallation  of  prop- 
erty moved  and  damages  thereto  caused  by  or  resulting  from  such 
removal ; 

"Family"  means  2  or  more  persons  living  together  in  the  same 
dwelling  unit; 

"Business  entity"  means  any  lawful  activity  conducted  primarily 
(1)  for  the  purchase  and  resale  of  products,  commodities,  or  other 
property;  (2)  for  the  manufacturing,  processing  or  marketing  of  any 
such  property;  (3)  for  the  sale  of  service  to  the  public,  which  entity 
vacates  its  place  of  business  after  the  effective  date  hereof  as  a  result 
of  the  acquisition,  or  imminence  of  acquisition  of  such  property  in  whole 
or  in  part  by  the  condemnor; 

"Operation  of  a  farm"  means  any  activity  conducted  solely  or 
primarily  for  the  production  of  one  or  more  agricultural  products, 
products  or  commodities  for  sale  or  home  use,  and  whose  operator 
customarily  sells  such  products  or  commodities  in  sufficient  quantities 
to  be  capable  of  contributing  materially  to  the  support  of  the  operator 
thereof,  where  the  operator  vacates  such  property  after  the  effective 
date  hereof  as  a  result  of  the  acquisition  or  imminence  of  acquisition  of 
such  property,  in  whole  or  in  part,  by  the  condemnor. 

Nothing  therein  contained  shall  be  construed  to  limit  the  amount 
of  compensation  which  a  condemnor  may  pay  for  relocation  expenses 
in  cases  where,  under  applicable  Federal  law  or  regulations,  such 
compensation  may  be  paid  wholly  or  partly  out  of  Federal  funds,  or  will 
be  wholly  or  partly  reimbursed  to  condemnor  out  of  Federal  funds. 

(b)  A  condemnee  shall  be  entitled  to  compensation  as  provided 
herein,  for  damages  resulting  from  loss  of  good  will  of,  interference 
with  or  damages  to  a  business  conducted  on  the  property  being  con- 
demned, if  it  is  established  that  the  loss,  interference  or  damage  has 
been  or  is  being  caused  by  the  acquisition  or  imminence  of  acquisition 
of  the  property.  Compensation  hereunder  shall  be  limited  to  the  amount 
of  the  earnings  of  the  business  for  one  year,  based  upon  the  mathematical 
average  of  the  3  years  next  preceding  the  date  of  taking.  Federal  tax 
returns  shall  be  evidential  in  support  or  defence  of  the  claim  for  com- 
pensation, and  the  failure  of  the  condemnee  to  exhibit  copies  of  the  same, 
if  returns  had  been  made,  to  the  condemnor  when  requested,  shall  bar 
the  claim. 

A  tenant  in  the  property  having  a  right  of  possession  for  more  than 
3  years  from  the  date  of  taking,  shall  be  paid  such  compensation  by  the 
condemnor,  although  not  otherwise  entitled  to  any  proceeds  of  the 
condemnation. 

(c)  In  determining  damages  to  property  remaining  after  a  partial 
taking,  consideration  shall  be  given  to  the  use  to  which  the  property 
being  condemned  shall  be  devoted,  and  the  damages  and  benefits  spe- 
cially affecting  such  remaining  property  due  to  its  proximity  to  the 
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improvement  for  which  the  property  is  being  taken.  Future  damages 
and  general  benefits  which  will  affect  property  beyond  that  directly 
abutting  the  improvement  shall  not  be  considered  in  arriving  at  the 
after-value  of  the  remaining  property.  Special  benefits  to  remaining 
property  shall,  in  no  event,  exceed  the  compensation  for  severance 
damages. 

(d)  Notwithstanding  that  no  land  has  been  or  is  being  taken,  com- 
pensation shall  be  paid  for  damages  to  property  located  within  200  feet 
from  land  taken  for  a  public  improvement,  resulting  from,  (1)  a  change 
of  grade;  (2)  permanent  interference  with  existing  access;  (3)  injury 
to  surface  support;  and  (4)  vacation  of  a  public  road,  street  or  highway 
in  actual   use. 

(e)  If  a  condemnor  does  not  require  machinery,  equipment  or 
fixtures  constituting  a  part  of  the  property  being  condemned,  it  shall 
so  notify  the  condemnee.  Within  60  days  after  such  notice,  or  within 
such  extended  time  as  may  be  fixed  by  the  condemnor  or  the  court, 
upon  notice,  the  condemnee  may  elect,  in  writing,  to  remove  such 
machinery,  equipment  and  fixtures,  in  whole  or  in  part.  If  the  con- 
demnee so  elects,  the  damages  shall  be  reduced  by  the  fair  market  value 
of  such  machinery,  equipment  and  fixtures  being  removed  or  severed 
from  the  property.  The  notices  and  election  herein  provided  for  shall 
be  governed  by  the  rules. 

33.  Date  as  of  which  compensation  shall  be  determined.  Just 
compensation  shall  be  determined  as  of  the  date  of  the  earliest  of  the 
following  events:  (a)  the  date  of  the  execution  of  an  agreement  of  pur- 
chase between  condemnor  and  condemnee;  (b)  the  date  possession  of 
the  property  being  condemned  is  taken  by  the  condemnor  in  whole  or 
in  part;  (c)  the  date  of  the  commencement  of  the  action;  (d)  the  date 
on  which  a  step  toward  acquisition  is  taken  by  the  condemnor  which 
substantially  affects  the  use  and  enjoyment  of  the  property  by  the 
condemnee. 

Where  property  is  taken  or  about  to  be  taken  pursuant  to  Chapter  19 
of  the  Laws  of  1938  (N.J.S.A.  55:14A-1,  et  seq.),  or  Chapter  187  of  the 
Laws  of  1949  (N.J.S.A.  40:55-21.1  et  seq.),  or  both,  it  shall  be  prima 
facie  presumed  that  the  declaration  that  the  property  is  located  in  a 
"slum  area",  or  the  declaration  of  "blight",  or  both,  pursuant  to  the 
provisions  of  either  or  both  of  said. statutes,  substantially  affects  the  use, 
occupation  and  enjoyment  of  the  property,  and  the  burden  of  establishing 
the  contrary  shall  be  upon  the  condemnor. 


5.  Kansas,  Eminent  Domain  Procedure  Act  (Sections  26-501  to 
26-516  of  the  Kansas  Statutes  Annotated,  enacted 
by  Chapter  234,  Laws  1963) 

Sec.  11.  Final  judgment;  interest.  If  the  compensation  finally 
awarded  on  appeal  exceeds  the  amount  of  money  previously  paid  to  the 
Clerk  of  the  court,  the  judge  shall  enter  judgment  against  the  plaintiff 
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for  the  amount  of  the  deficiency  with  interest  thereon  at  the  rate  of 
six  percent  (6%)  per  annum  from  the  date  of  the  payment  to  the 
clerk  to  the  date  of  payment  of  the  deficiency  judgment.  If  the 
compensation  finally  awarded  on  appeal  is  less  than  the  amount  paid 
to  the  clerk  of  the  court  by  the  plaintiff  the  judge  shall  enter  judgment 
in  favour  of  the  plaintiff  for  the  return  of  the  difference,  with  interest 
at  the  rate  of  six  percent  (6%)  per  annum  from  the  time  payment  was 
made  to  the  clerk  to  the  date  of  the  judgment. 

Sec.  13.  Compensation,  (a)  Necessity.  Private  property  shall  not 
be  taken  or  damaged  for  public  use  without  just  compensation. 

(b)  Taking  entire  tract.  If  the  entire  tract  of  land  or  interest  therein 
is  taken,  the  measure  of  compensation  is  the  value  of  the  property  or 
interest  at  the  time  of  the  taking. 

(c)  Partial  taking.  If  only  a  part  of  a  tract  of  land  or  interest  is 
taken,  the  compensation  and  measures  of  damages  are  the  difference 
between  the  value  of  the  entire  property  or  interest  immediately  before 
the  taking,  and  the  value  of  that  portion  of  the  tract  or  interest  remaining 
immediately  after  the  taking. 

(d)  Factors  to  be  considered.  In  ascertaining  the  amount  of  com- 
pensation and  damages  as  above  defined,  the  following  factors,  without 
restriction  because  of  enumeration,  shall  be  given  consideration  if  shown 
to  exist  but  they  are  not  to  be  considered  as  separate  items  of  damages, 
but  are  to  be  considered  only  as  they  affect  the  total  compensation  and 
damages  under  the  provisions  of  subsections  (b)  and  (c)  of  this  section : 

1.  The  most  advantageous  use  to  which  the  property  is  reasonably 
adaptable. 

2.  Access  to  the  property  remaining. 

3.  Appearance  of  the  property  remaining,  if  appearance  is  an 
element  of  value  in  connection  with  any  use  for  which  the  property  is 
reasonably  adaptable. 

4.  Productivity,  convenience,  use  to  be  made  of  the  property 
taken,  or  use  of  the  property  remaining. 

5.  View,  ventilation  and  light,  to  the  extent  that  they  are  beneficial 
attributes  to  the  use  to  which  the  remaining  property  is  devoted  or  to 
which  it  is  reasonably  adaptable. 

6.  Severance  or  division  of  a  tract,  whether  the  severance  is  initial 
or  is  in  aggravation  of  a  previous  severance,  changes  of  grade  and  loss  or 
impairment  of  access  by  means  of  underpass  or  overpass  incidental  to 
changing  the  character  or  design  of  an  existing  improvement  being 
considered  as  in  aggravation  of  a  previous  severance,  if  in  connection 
with  the  taking  of  additional  land  needed  to  make  the  change  in  the 
improvement. 
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7.  Loss  of  trees  and  shrubbery  to  the  extent  that  they  affect  the 
value  of  the  land  taken,  and  to  the  extent  that  their  loss  impairs  the  value 
of  the  land  remaining. 

8.  Cost  of  new  fences  or  loss  of  fences  and  the  cost  of  replacing 
them  with  fences  of  like  quality,  to  the  extent  that  such  loss  affects  the 
value  of  the  property  remaining. 

9.  Destruction  of  a  legal  nonconforming  use. 

10.  Damage  to  property  abutting  on  a  right  of  way  due  to  change  of 
grade  where  accompanied  by  a  taking  of  land. 

11.  Proximity  of  new  improvement  to  improvements  remaining  on 
condemnee's  land. 

12.  Loss  of  or  damage  to  growing  crops. 

13.  That  the  property  could  be  or  had  been  adapted  to  a  use  which 
was  profitably  carried  on. 

6.  Massachusetts,  An  Act  to  Provide  Relocation  Assistance  to 
Persons  Displaced  by  Eminent  Domain,  General  Laws 
of  the  Commonwealth  of  Massachusetts,  Chapter  79A 
enacted  by  Act  No.  218  of  1965 

Section  1.  It  is  hereby  declared  that  the  use  of  the  power  of 
eminent  domain  by  the  commonwealth  and  its  agencies  and  subdivisions 
for  various  purposes  has  increased,  that  the  use  of  such  power  creates 
hardships  and  results  in  inequities  to  persons,  businesses  and  institutions 
displaced  thereby  because  of  the  magnitude  of  the  displacement,  the 
shortage  of  decent,  safe  and  sanitary  accommodations  for  those  dis- 
placed and  the  inequality  of  treatment  of  such  persons  by  different 
agencies  acting  under  different  laws,  that  the  commonwealth  has  an 
equitable  obligation  to  provide  assistance  to  persons,  firms  and  institu- 
tions displaced  and  the  further  obligation  to  provide  decent,  safe  and 
sanitary  housing  for  persons  displaced  as  a  result  of  the  exercise  of  the 
power  of  eminent  domain,  and  that  the  provision  of  such  assistance  in 
the  manner  and  for  the  purposes  set  forth  in  this  chapter  is  a  public 
use  and  purpose  for  which  public  funds  raised  by  taxation  may  be  ex- 
pended. 

Section  2.  This  chapter  shall  be  known  and  may  be  cited  as  "The 
Relocation  Law".  The  relocation  law  shall  be  inapplicable  to  all 
federally  aided  urban  renewal  projects  carried  out  in  accordance  with  the 
provisions  of  chapter  one  hundred  and  twenty-one,  and  in  any  instance 
and  to  whatever  extent  its  applicability  would  render  the  common- 
wealth or  any  department,  agency,  instrumentality  or  political  sub- 
division thereof  ineligible  for  relocation  assistance  that  would  be  other- 
wise available  under  any  federal  law  or  any  other  state  law. 
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Section  3.  The  following  terms  wherever  used  in  this  chapter  shall, 
unless  a  different  meaning  clearly  appears  from  the  context,  have  the 
following  meanings: — 

"Dwelling  Unit"  means  a  room,  suite  of  rooms,  apartment,  trailer  or 
house  occupied  by  one  or  more  persons  for  residential  purposes  which 
unit  is  to  be  displaced  by  any  public  project  or  any  project  of  a  private 
entity  authorized  to  use  the  power  of  eminent  domain  for  said  project. 

"Occupants"  means  the  person  or  persons,  occupying  a  single  dwell- 
ing unit  on  the  date  the  land  on  which  such  dwelling  is  located  is  acquired 
by  eminent  domain  or  by  negotiation  in  lieu  thereof. 

"Relocation  Agency"  means  the  redevelopment  authority  of  the 
city  or  town,  if  any,  otherwise  the  city  or  town  or  such  authority,  depart- 
ment, office  or  other  agency  of  the  city  or  town  as  the  city  manager, 
if  any,  otherwise  the  mayor  of  a  city  or  the  board  of  selectmen  and  town 
manager,  if  any,  of  a  town  shall  designate. 

"Taking  Agency"  means  the  commonwealth,  any  department, 
agency,  instrumentality  or  politcal  subdivision  thereof  and  any  other 
authority  or  governmental  body,  however  denominated,  which  takes 
land  within  the  commonwealth  by  eminent  domain  or  by  negotiation  in 
lieu  thereof,  and  any  private  entity  authorized  to  exercise  the  power  of 
eminent  domain  under  the  laws  of  the  commonwealth. 

Section  4.  Whenever  the  plans  of  any  taking  agency  indicate  that 
projects  of  such  agency  to  be  commenced  during  the  ensuing  twelve 
months  will  involve  the  acquisition  by  eminent  domain  or  by  negotiation 
in  lieu  thereof  properties  in  any  city  or  town  which  will  require  the 
removal  of  twenty-five  or  more  dwelling  units,  the  taking  agency  shall 
so  inform  the  relocation  agency,  or,  if  no  relocation  agency  has  been 
organized  or  designated  in  such  city  or  town,  shall  so  inform  the  city 
manager,  if  any,  otherwise  the  mayor  of  a  city  or  the  selectmen  and 
town  manager  of  a  town,  who  shall  thereupon  designate  the  relocation 
agency  for  such  city  or  town. 

As  soon  as  the  taking  agency  is  prepared  to  divulge  preliminary 
plans  for  a  project  involving  acquisition  of  properties  requiring  removal 
of  twenty-five  or  more  such  units  in  any  city  or  town,  and  in  any  event 
at  least  three  months  prior  to  the  date  it  intends  to  acquire  such  prop- 
erties, the  taking  agency  shall  file  with  the  relocation  agency  its  prelimin- 
ary plans  and  proposed  schedule  for  the  completion  of  the  project,  which 
plans  and  schedule  shall  be  sufficiently  complete  to  indicate  the  ap- 
proximate location  of  the  project  and  amount  of  property  to  be  taken 
and  the  proposed  dates  for  land  acquisition,  for  requiring  occupants  to 
vacate  dwelling  on  such  land  and  for  commencing  construction. 

Section  5.  At  the  time  such  preliminary  plans  and  schedule  are 
filed  the  taking  agency  shall  either  contract  to  pay  all  expenses  reasonably 
incurred  by  the  relocation  agency  in  the  preparation  of  the  plan  as  they 
become  due  or  advance  to  the  relocation  agency  a  sum  of  money  reason- 
ably calculated  to  be  sufficient  to  meet  such  expenses  as  they  become  due. 
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Upon  receipt  of  the  preliminary  plans  and  proposed  schedule  of  the 
taking  agency,  the  relocation  agency  shall  cause  a  relocation  plan  to  be 
prepared  showing  the  number  of  dwelling  units  and  business  units  to  be 
displaced  by  the  proposed  project  and  the  availability  of  other  decent, 
safe  and  sanitary  housing  for  the  occupants,  also  showing  through  which 
agency  and  by  what  means  the  occupants  of  such  dwelling  units  are  to  be 
relocated,  and  shall  also  prepare  a  budget.  Such  plan  shall  be  suffi- 
ciently complete  to  indicate  the  functions  and  staffing  of  the  relocation 
office  and  the  methods  to  be  used  for  interviewing  occupants,  for  inspect- 
ing and  referring  vacancies  to  occupants,  for  temporarily  or  permanently 
relocating  occupants,  and  making  payments  for  moving  expenses  to 
occupants  within  the  time  permitted  by  the  proposed  schedule  of  the 
taking  agency.  Such  plan  shall  be  completed  as  expeditiously  as  possible 
and  upon  completion,  copies  thereof  shall  be  filed  with  the  taking  agency; 
provided,  however,  that  on  or  prior  to  the  date  scheduled  for  land 
acquisition,  the  relocation  agency  shall  file  such  plans  as  are  then  com- 
pleted with  the  taking  agency. 


Such  budget  shall  contain  a  detailed  budget  for  all  operating,  over- 
head, administrative,  legal  salary  and  other  expenses  to  be  incurred  by 
the  relocation  agency  in  both  preparing  and  carrying  out  the  relocation 
plan.  Such  budget  shall  be  submitted  to  the  taking  agency  for  its  ap- 
proval not  later  than  one  month  before  the  date  scheduled  for  land 
acquisition.  Within  two  weeks  after  such  submission  the  taking  agency 
shall  return  the  budget  to  the  relocation  agency  either  fully  approved  or 
approved  in  part  and  accompanied  by  a  statement  of  its  reasons  for 
disapproving  any  part  not  approved  and  shall  pay  the  relocation  agency 
an  amount  equal  to  the  total  of  all  approved  budget  items  less  amounts 
already  advanced.  If  the  taking  agency  fails  to  return  such  budget 
within  such  period,  it  shall  be  deemed  to  have  approved  the  budget  as 
submitted  and  to  have  contracted  with  the  relocation  agency  for  the 
immediate  payment  of  a  sum  sufficient  to  meet  the  total  budget.  Any 
budget  returned  to  the  relocation  agency  not  fully  approved  shall  be 
forthwith  submitted  to  the  state  housing  board,  which  shall  within  one 
week  of  said  submission  approve,  reduce  or  disapprove  any  item  budgeted 
by  the  relocation  agency  and  disapproved  by  the  taking  agency.  The 
decision  of  the  state  housing  board  shall  be  final  and  conclusive  upon  the 
taking  agency  and  the  relocation  agency  and  upon  the  filing  of  such 
decision  with  such  agencies,  the  taking  agency  shall  pay  the  relocation 
agency  a  sum  sufficient  to  meet  all  items,  if  any,  found  to  have  been 
improperly  disapproved  by  the  taking  agency. 


Any  modification  in  the  budget  shall  be  proposed  by  the  relocation 
agency,  approved  or  disapproved  by  the  taking  agency  and,  to  the  extent 
disapproved,  arbitrated  by  the  state  housing  board  in  the  same  manner 
as  an  original  budget.  The  relocation  agency  shall  keep  complete  re- 
cords of  all  expenses  incurred  and  expenditures  made  in  planning  and 
carrying  out  the  relocation  plan,  which  records  may  be  examined  by 
the  taking  agency  at  all  reasonable  times,  and  shall  be  accountable  to 
the  taking  agency  for  all  funds  contributed  by  it. 
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Section  6.  The  relocation  agency  may  itself  prepare  and  carry  out, 
or  may  contract  or  co-operate  with  any  local,  regional  or  state  agency  or 
department  or  private,  charitable  or  social  agency  for  the  preparation 
and  carrying  out  of  a  relocation  plan;  provided,  however,  that  any 
contract  with  a  private,  charitable  or  social  agency  shall  be  approved 
by  the  taking  agency.  Copies  of  all  plans  and  schedules  filed  by  a  taking 
agency  with  a  relocation  agency  and  of  all  relocation  plans  shall  be  filed 
with  the  state  housing  board,  which  may  assist  relocation  agencies  with 
staffing  and  other  problems,  collect  information  as  to  the  availability 
of  and  need  for  accommodations  for  occupants  on  a  regional  and  state- 
wide basis,  and  furnish  such  information  tp  any  relocation  agency.  In 
the  event  that  the  relocation  agency  is  unable  to  provide  such  persons 
displaced  by  the  taking  agency  with  housing  facilities  similar  in  area 
and  cost  to  those  which  have  been  taken,  then  such  relocation  agency 
shall  so  inform  the  state  housing  board,  prior  to  the  demolition  of  such 
housing,  and  the  state  housing  board  shall  erect  public  housing  units 
for  persons  so  displaced  at  a  cost  comparable  to  those  from  which  they 
have  been  displaced. 

The  state  housing  board  shall  prescribe  such  forms  and  promulgate 
such  standards  as  necessary  to  guide  both  taking  agencies  and  relocation 
agencies  in  the  performance  of  their  duties  as  specified  in  the  relocation 
law.  The  taking  agency  shall  keep  the  relocation  agency  informed  as 
to  all  changes  in  its  plans  or  schedule  for  the  project  and  shall  file  final 
plans  for  any  project  with  the  relocation  agency  as  soon  as  practicable, 
and  in  any  event  no  later  than  the  date  the  affected  properties  are 
acquired. 
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